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United States Court of Appeals for the 
District of Columbia 


A. District Court of the United States for the 

the District of Columbia 

Civil Action No. 158 

Pennsylvania Indemnity Corporation a body corporate, 

Plaintiff, 

vs. 

Catherine D. Richards, Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, deceased, Leonard J. Ganse, 
Carl F. Baueksfeld, Defendants. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, that in the District Court of the 
United States for the District of Columbia, at the 
City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were 
filed and proceedings had, in the above-entitled 
cause, to wit: 

1 Complaint for Declaratory ,Judgment and for 

Injunction 

Filed October 3 1938 

In the District Court of the United States for the District 

of Columbia 

Civil Action No. 158 

Pennsylvania Indemnity Corporation a body corporate, 
Hill Building, 17th & Eye Streets, N. W., Washington, 
D. C., Plaintiff, 

vs. 

Catherine D. Richards, 1229 Massachusetts Avenue, S. E., 
Washington, D. C., Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, deceased, 1610 Webster 
Street, N. W., Washington, D. C., Leonard J. Ganse, 
815 15th Street, N. W., Washington, D. C., Carl F. 
Bauersfeld, 815 15th Street, N. W., Washington, D. C., 
Defendants . 
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*> 


1. The jurisdiction of the Court is derived from the 
Judicial Code approved March 3, 1911, as amended by Sec¬ 
tion 274 D. 

2. The plaintiff herein is a body corporate, having its 
principal place of business in the City of Philadelphia, State 
of Pennsylvania, but having an office and doing business in 
the District of Columbia. 

3. The defendant, Catherine D. Richards, is of lawful age 
and is a resident of the District of Columbia and is sued 
in her own right. 

4. The defendant, Ellen Hepburn, is a resident of the 

District of Columbia and is sued as Executrix of the 
2 Estate of Ellen Richards, deceased, which estate is 
being probated in this Court under Administration 
No. 51889. 

5. The defendants, Leonard J. Ganse and Carl F. Bauers- 
feld, are respectively members of the Bar of this Court and 
are sued as the attorneys for Ellen Hepburn as Execu¬ 
trix as aforestated in a suit now pending in this Court en¬ 
titled Ellen Hepburn, Executrix of the Estate of Ellen 
Richards, plaintiff, v. Catherine D. Richards, defendant, and 
being Law No. 90458. The defendant, Catherine D. 
Richards, was served with process in said cause on August 
15, 1938. 

6. On to-wit, the 22nd day of April, 1936, the plaintiff 
herein issued to and on behalf of Ellen Richards aforemen¬ 
tioned its certain policy of insurance being Policy No. 
PC-18551, wherein it undertook to indemnify the said Ellen 
Richards, the named assured therein, against certain risks 
incident to the operation of a certain automobile described 
in said policy of insurance. 

7. The Insuring Clause of said policy of insurance pro¬ 
vides in its pertinent provisions as follows: 

“Company Hereby Agrees to Insure 

said Named Insured, up to the amounts provided in the 
Warranties under Schedule of Coverage, against loss im¬ 
posed by law, resulting from accident caused during the 
term of this Policy by reason of the ownership, maintenance, 
operation or use, including loading and unloading, of the 
Motor-Vehicle described herein, and arising out of 
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A. Bodily Injuries 

whether resulting fatally or otherwise (including damages 
for loss of services consequential therefrom) to any person 
or persons not hereinafter excepted under General Condi¬ 
tions ‘Risks not Covered/ * * * 

• * * 

Risks Not Covered 

THIS POLICY DOES NOT COVER, AS RESPECTS 
NAMED INSURED AND/OR ANY ADDITIONAL IN¬ 
SURED, ANY LIABILITY WHATSOEVER: * * * 

* * # 

(3) For bodily injuries or death sustained by Named In¬ 
sured or any other person claiming to be an Insured here¬ 
under; * # * 

# # * 

Additional Insureds 

* # • 

(4) Any other person or organization (except an auto¬ 
mobile factory, repair shop, sales agency, accessory shop, 
public garage, open air parking station, an automobile bat¬ 
tery, filling or general service station, however styled, 
and/or the owners, agents or employees as such of any of 
these businesses; and further excepting the renter, lessee, 
purchaser or assignee of the described Motor-Vehicle, and 
also any employee of an Insured with respect to any claim 
made against said employee by another employee of the 
same Insured on account of an accident arising out of the 
operation or use of the described Motor-Vehicle in the busi¬ 
ness of such Insured) riding in or legally responsible for the 
use of the described Motor-Vehicle, provided and as a con¬ 
dition precedent that such use is with the permission of 
Named Insured in Warranty No. 1, * * *” 

3 8. In cause Law No. 90458, pending in this Court 

as aforestated, the defendant, Ellen Hepburn, Execu¬ 
trix as aforesaid, brought suit against the defendant Cath¬ 
erine D. Richards, claiming damages for the alleged negli¬ 
gent conduct of the said defendant which allegedly caused 
the death of the said Ellen Richards as alleged in the Dec¬ 
laration filed in said action, such alleged negligent conduct 
having arisen out of the operation of the automobile de¬ 
scribed in the policy of insurance issued by the plaintiff 
herein to the said Ellen Richards and while the said auto- 
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mobile was being driven by the defendant, Catherine D. 
Richards, and while the said Ellen Richards was therein an 
occupant. 

9. The defendant herein, Catherine D. Richards, claims 
that it is the obligation and duty of the plaintiff under and 
by virtue of its policy of insurance issued to the said Ellen 
Richards as aforestated to defend on her behalf the action 
brought against her by Ellen Hepburn, Executrix, as afore¬ 
stated, and contends further that the plaintiff herein is ob¬ 
ligated to take care of any judgment against her that may 
result therein. 

10. The plaintiff, however, contends that it is not obli¬ 
gated by virtue of the provisions of the policy to defend 
the said Catherine D. Richards in such action, and that it is 
under no duty to pay any judgment against her that may 
eventuate therein. 

i 11. The plaintiff is advised and believes, and, therefore, 
avers, that irreparable and immediate injury will be done 
to it in the event that the plaintiff in said cause Law No. 
9p458 prosecutes her action to judgment inasmuch as it has 
been advised by the defendant, Catherine D. Richards, that 
she will not of her own volition defend said cause of action. 

12. The plaintiff has attempted to arrange matters be¬ 
tween the defendant, Catherine D. Richards, and the 

4 defendants, Leonard J. Ganse and Carl F. Bauers- 
feld, so that the said Catherine D. Richards will be 
independently represented in said cause, but they have 
been unsuccessful for reasons indicated in paragraph 9 
above, and the defendants, Leonard J. Ganse and Carl F. 
Bauersfeld, contend that the plaintiff herein is obliged to 
defend in the said cause and is obligated to answer for any 
judgment which may be obtained therein. 

13. Because of the situation aforesaid, the plaintiff finds 
itself in a dilemma in that if the plaintiff defends said cause 
of action, it may be inferred that plaintiff has waived its 
rights under said policy; while in the event plaintiff refuses 
to defend said cause of action, and a judgment is obtained 
by default or otherwise, plaintiff will thereupon be sued by 
one or more of the defendants herein on the theory that 
plaintiff is liable for the amount of said judgment. Defen¬ 
dant, Leonard J. Ganse, representing the defendant, Ellen 
Hepburn, has repeatedly so advised the undersigned as 
counsel for the plaintiff. 


ELLEN HEPBURN ET aL. VS. PENNSYLVANIA TNDEM. CORP. 5 


14. It further appears that the defendant, Catherine D. 
Richards, has been advising with personal counsel in said 
matter since papers in the above cause, Law No. 90458, were 
served upon her, and the position of said Catherine D. 
Richards and of her personal counsel, when a non-waiver 
agreement was suggested, is best represented by a letter re¬ 
ceived this morning from said counsel, Roy 0. Epperley, 
the original of which is hereto attached. 

15. The defendant, Leonard J. Ganse, has likewise ad¬ 
vised counsel for the plaintiff herein that he cannot wait 
longer for counsel to try to work out of this dilemma, but 
states that unless Pleas are filed or appearance is entered 
in cause known as Law No. 90458 on today, Monday, Octo¬ 
ber 3, 1938, he, Leonard J. Ganse, will immediately ask for 

a default judgment in said action. 

5 WHEREFORE, the plaintiff claims as follows: 

(a) That process issue out of this Court directed 
to the defendants, and to each of them, requiring them to 
make answer herein. 

(b) That this Court declare the rights and obligations 
of the respective parties. 

(c) That the defendants, Ellen Hepburn, Executrix as 
aforesaid, and Leonard J. Ganse and Carl F. Bauersfeld, 
be restrained and enjoined pendente lite from prosecuting 
to judgment the action by them brought in cause Law No. 
90458, as aforesaid. 

(d) That this Court declare and define the rights and 
obligations of the parties with special respect to the policy 
of insurance above referred to and, by virtue of the pro¬ 
visions of said policy of insurance, declare the plaintiff 
herein relieved of liability and responsibility to defend 
the said suit at law known as No. 90458, and to pay any judg¬ 
ment which may at any time be obtained by the plaintiff 
against the said defendant on account of the cause of action 
set forth therein. 

PENNSYLVANIA INDEMNITY CORPORATION 

By M. HAMILTON OSBORNE 
District of Columbia Claims 
Manager . 

CHAS. S. BAKER 
BENJ. L. TEPPER 

Attorneys for Plaintiff 
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District of Columbia, ss : 

M. Hamilton Osborne, being first duly sworn, deposes and 
says that he has read the foregoing Complaint by him sub¬ 
scribed as District of Columbia Claims Manager aforesaid, 
I and states that the statements therein made are true to the 
best of his knowledge, information and belief. 

M. HAMILTON OSBORNE 

Subscribed and sworn to before me this 3rd day of Octo¬ 
ber, 1938. 

CHARLES E. STEWART 
Clerk US Dist Court 

! By CHAS B. COFLIN, 

Asst . Clerk. 


6 Ex. A — 

Roy G. Epperley, Attorney at Law, Woodward Building, 

Washington, D. C. 

October 1, 1938 

Charles S. Baker, 

Munsey Building, 

Washington, D. C. 

Re :Ellen Hepburn, Executrix v. Catherine D. Richards, 
At Law No. 90458. 


Dear Mr. Baker: 

This will acknowledge receipt of your letter of the 29th, 
sent to Miss Catherine D. Richards, which she received 
yesterday evening and has turned over to me. 

Miss Richards’ letter to you under date of September 29, 
was delivered to your office by me around four o’clock of 
that day and should have been received by you long before 
the letter addressed to Miss Richards was sent out. Miss 
Richards’ letter, I feel, gives you a full report and answers 
your letter of the 29th. 

Miss Richards’ statement to you w’hen you called her 
office on the 13th of September, was, and is, the same; and 
that is, she feels that she is covered by the policy and is 
taking no steps to defend the case and leaves the matter 
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as to whether you will defend her or not, with you and the 
Company. 

Very truly yours, 

ROY G EPPERLEY 
7 Rule to Show Cause 

Filed October 5 1938 

* m # 

Upon consideration of the Complaint for Declaratory 
Judgment and for Injunction filed herein, and after hearing 
counsel for plaintiff in open Court, it is by the Court this 5" 
day of October, 1938; 

ORDERED that the defendants herein, Leonard J. 
Ganse and Carl F. Bauersfeld, show cause if any they have 

7 v v 

on Monday, October 10, 1938, at ten o’clock A. M. why they 
should not be restrained and enjoined pendente lite from 
further proceeding with cause law No. 90458 pending in this 
Court, in which said Leonard J. Ganse and Carl F. Bauers¬ 
feld are counsel for the defendant herein, Ellen Hepburn, 
Executrix of the Estate of Ellen Richards, deceased; and 
further, why the judgment by default caused to be entered 
in said cause should not be set aside pending the determina¬ 
tion of the issues raised herein, provided that a copy of this 
Rule be served upon the said Leonard J. Ganse and Carl F. 
Bauersfeld at least two days prior to the return day here¬ 
under. 

O R LUHRING 
Justice. 

Marshal’s Returns 

Served a copy of the above rule on the above named de¬ 
fendants Leonard J Ganse and Carl F. Bauersfeld each 
PERSONALLY 10-5-38 JOHN B. COLPOYS, U. S. Mar¬ 
shal in and for the Dist. of Columbia Bv H C Allen Deputy 

U. S. Marshal K. 

also 

Served a copy of the above Rule on the above named De¬ 
fendant Ellen Hepburn, Executrix of the Estate of Ellen 
Richards deceased Personally 10-12-38 JOHN B. COL¬ 
POYS, U. S. Marshal in and for the Dist. of Columbia By 

V. Jovick Deputy U. S. Marshal K 
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8 Motion to Dismiss Complaint as to Defendants 

Leonard J. Cause and Carl F. Bauersfeld. 

Filed October 7 1938 

# # * 

Leonard J. Ganse and Carl F. Bauersfeld, named as par¬ 
ties defendant herein, move the Court as follows: 

1. To dismiss the action as to these defendants because 
the complaint fails to state any claim of right in, or threat- 
ned action on behalf of, these defendants upon which de¬ 
claratory or injunctive relief against them could be granted. 

2. To dismiss the action because the complaint shows that 
these defendants are not proper or necessary parties de¬ 
fendant herein. 

3. To dismiss the action because the complaint shows on 
its face that these defendants are acting solely as attorneys 
for Ellen Hepburn, Executrix of the Estate of Ellen Rich¬ 
ards, Deceased, and are not claimants in their own right or 
behalf, or in adversary claim or right, against any of the 
parties to the action herein. 

4. To dismiss the action because the complaint shows on 
its face that this Court is without jurisdiction to entertain 
this suit under the Declaratory Judgment Act (Act of Con¬ 
gress, June 14, 1934, c. 512, 48 Stat. 955, as amended; U. S. 
C. A., Tit. 28, §400), in the absence of affirmative allegations 

on the face of said complaint showing diversity of 

9 citizenship or other grounds of jurisdiction over the 
subject matter, and venue, in this, a federal district 

court, as required bv Judicial Code §24 (U. S. C. A., Tit. 
2S, §41) and Judicial Code §51 (U. S. C. A., Tit. 28, §112). 

And that the Court allow to Leonard J. Ganse and Carl 
F. Bauersfeld their costs and a reasonable attorney’s fee 
in respect thereof. 

LEONARD J. GANSE 
In Proper Person. 

CARL F. BAUERSFELD 
In Proper Person. 
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10 Answer of Defendant Ellen Hepburn, Executrix of 
the Estate of Ellen Richards, Deceased, to Com¬ 
plaint. 

Filed October 17 1938 

* # # 

First Defense 

This Court is without jurisdiction to entertain this suit 
under the Declaratory Judgment Act (Act of Congress, 
June 14, 1934, c. 512, 48 Stat. 955, as amended; U. S. C. A., 
Tit. 28, §400), in the absence of affirmative allegations on 
the face of said complaint showing diversity of citizenship 
or other grounds of jurisdiction over the subject matter, 
and venue, in this, a federal district court, as required bv 
Judicial Code §24 (U. S. C. A., Tit. 28, §41) and Judicial 
Code §51 (U. S. C. A., Tit. 28, §112). 

Second Defense 

1. Defendant Ellen Hepburn, Executrix of the Estate of 
Ellen Richards, deceased, denies the jurisdiction of the 
Court as alleged in paragraph 1 of the complaint. 

2. She admits the allegations contained in paragraphs 2, 
3, 4, and 5 of the complaint. 

3. She admits that on April 22, 1936, plaintiff issued a 
certain automobile liability insurance policy, Policy No. 

PC-18551, to Ellen Richards, since deceased, as is al¬ 
ii leged in paragraph 6 of the complaint, but denies 
that said policy was an indemnity policy as is in par¬ 
agraph 6 alleged. 

4. She admits that said policy No. PC-18551 contains the 
provisions as set forth in paragraph 7 of the complaint, but 
denies that said provisions are the only pertinent, or the 
full and complete, provisions of said policy as is therein al¬ 
leged. 

5. She admits that an action entitled “Ellen Hepburn, 
Executrix of the Estate of Ellen Richards, deceased, Plain¬ 
tiff, v. Catherine D. Richards, Defendant, Law No. 90458,” 
was heretofore brought in this Court, but she denies the as¬ 
sertions of fact and conclusions of law drawn by plaintiff 
therefrom, as is alleged in paragraph 8 of the complaint. 
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6. She is informed and believes, and therefore admits the 
allegations of paragraphs 9 and 10 of the complaint. 

7. She denies the allegations of paragraph 11 of the com¬ 
plaint, but says that she is informed and believes and there¬ 
fore alleges that defendant Catherine D. Richards had re¬ 
peatedly notified plaintiff Pennsylvania Indemnity Corpo¬ 
ration, through its counsel, that it was the obligation and 
duty of said corporation to insure and defend her in said 
law action, Law No. 90458, under and in compliance with 
the terms and provisions of said policy No. PC-18551, and 
that she, defendant Catherine D. Richards, would not de¬ 
fend the said action at her own sole cost and expense. 

8. She denies the allegations of paragraphs 12, 13, 14, 
and 15 of the complaint, and alleges that the true facts are 
as set forth in the Third Defense below, which is referred 
to and made a part hereof. 

Third Defense 

1. On April 22, 1936, Pennsylvania Indemnity Corpora¬ 
tion, a stock insurance corporation of the State of Pennsyl¬ 
vania, issued a participating automobile insurance 

12 policy, in the District of Columbia, to Ellen Rich¬ 
ards, since deceased, covering her Oldsmobile 4 Door 
Sedan automobile therein described. Said policy, Policy 
No. PC-18551, a photostatic copy of which is hereto an¬ 
nexed, was to, and did, remain in force until April 22, 1937. 

2. By said Policy, Pennsylvania Indemnity Corporation 
(therein called Company) agreed to insure said Ellen Rich¬ 
ards, up to the amounts provided in the Warranties under 
Schedule of (.'overage, against loss imposed by law, result¬ 
ing from accident caused during the term of said policy by 
reason of the ownership, maintenance, operation or use, in¬ 
cluding loading and unloading, of said automobile, and 
arising out of bodily injuries whether resulting fatally or 
otherwise (including damages for loss of services conse¬ 
quential therefrom) to any person or persons not therein¬ 
after excepted under General Conditions “Risks Not Cov¬ 
ered.” 

Said Policy further provided that the Company would, 
in the name and on behalf of persons insured thereunder, 
pay all sums which such persons should become obligated 
to pay as damages imposed by law for such bodily injuries 
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as did not exceed the limits of liability provided in the 
Schedule of Coverage; that the Company would defend 
all claims or suits for damages for such bodily injuries or 
death for which damages the persons insured thereunder 
were, or were alleged to be, liable; and that the Company 
would pay all court costs, appeal bond premiums, costs and 
expenses, and interest on judgments, etc., as in said Policy 
expressly provided. 

3. Said Policy further provided 

“The unqualified word ‘Insured’ wherever used in this 
Policy includes not only Named Insured but also, in like 
manner and to the same degree, as 

“ADDITIONAL INSUREDS 

* m * 

“(4) Any other person * * * riding in or legally respon¬ 
sible for the use of the described Motor-Vehicle, provided 
and as a condition precedent that such use is with the per¬ 
mission of Named Insured in War ran tv No. 1, 

“Provided always and as a condition precedent that the 
Operator is duly licensed if and when required by Statute, 
Ordinance or any Law applicable thereto.” 

13 4. The “General Conditions” of said Policy pro¬ 

vided, among other things: 

“General Conditions” 

“TERRITORY—Insurance evidenced bv this Policv 

m * 

shall apply only within the continental limits of the United 
States of America, the Dominion of Canada, and the Re¬ 
public of Mexico. 

# # # 

“BANKRUPTCY OR INSOLVENCY—Bankruptcy or 
Insolvency of Insured shall not relieve Company of any of 
its obligations under this Policy. If any person or his legal 
representative shall obtain Final Judgment against In¬ 
sured because of Bodily Injuries and/or Damage to Prop¬ 
erty insured against, and execution thereon is returned un¬ 
satisfied, then the Judgment Creditor shall have a right 
of action against Company to the same extent Insured 
would have had had such Insured paid such Final Judg¬ 
ment. 


12 
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“ACTION AGAINST COMPANY—No action by any 
person shall lie against Company by virtue of any provi¬ 
sion in this Policy until the amount of damages for which 
Insured is obligated is first determined either by Final 
Judgment against Insured after actual trial or by Agree¬ 
ment with the written consent of Company; nor in either 
event unless brought within two years after the right of 
action accrues unless Statute of Limitations of the State 
wherein this Policy issues provides otherwise. The de¬ 
fenses of Company against Named Insured shall be avail¬ 
able to it as against any Additional Insured.” 

5. Said Policv purports to contain a provision: 

“RISKS NOT COVERED—THIS POLICY DOES 
NOT COVER, AS RESPECTS NAMED INSURED 
AND/OR ANY ADDITIONAL INSURED, ANY LIA¬ 
BILITY WHATSOEVER: 

* * * 


“(3) For bodily injuries or death sustained by Named 
Insured or any person claiming to be an Insured here¬ 
under; * * 

But these defendants say that said limitation of cover¬ 
age is modified and broadened by two later provisions of 
said policy, as follows: 

“STATUTORY PROVISIONS—Any specific statutory 
provision in force in the State in which this Policy is is¬ 
sued or in which it is claimed that Insured is liable for any 
such loss as is covered hereby, shall supersede any provi¬ 
sion in this Policv inconsistent therewith. 

“FINANCIAL RESPONSIBILITY — Any coverage 
provided by this Policy for liability for Bodily Injuries or 
Damages to Property shall conform with the provisions of 
the Motor-Vehicle Financial Responsibility Law in any 
State or Province by which a filing is required during the 
Policy Term, with respect to said liability, to the ex- 
14 tent of coverage and limits of liability, required by 
such law but not in excess of the limits of liability 
stated in this Policy. Proof of Financial Responsibility 
will be filed subject to the provisions of such Law, except 
that if, upon notice to provide such proof, Company elects 
not to continue the insurance, Company may cancel this 
policy in accordance with the terms hereof, in lieu of filing. 
As between Insured and Company, this provision shall not 
be construed to waive any conditions hereof, and if Com- 
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panv shall bo obliged to pay and shall pay a loss which it 
would not have been obliged to pay except for the terms of 
this paragraph, then Insured shall reimburse Company to 
the extent of such payment.” 

6. Prior to and during the time of all occurrences herein 
set forth, Motor Vehicle Financial Responsibility Laws 
were in force, in the District of Columbia (Code D. C. 1929, 
Tit. 6, Sec. 255), and in the State of Maine (Revised Stat¬ 
utes of Maine, Chap. 29, Secs. 91 et seq; Revised Motor Ve¬ 
hicle Laws of Maine, Chap. 29, Secs. 91 et seq.), and else¬ 
where, whereby the coverage of said automobile insurance 
policy was broadened for that said policy was required to, 
and did under the terms and provisions thereof, insure any 
person operating said automobile with the consent of the 
owner against liability for loss, damages, costs, etc., which 
might be imposed on such operator by his or her reckless, 
negligent and careless acts and omissions. 

7. Prior to, and on, August 21, 1936, defendant Cathe¬ 
rine D. Richards was an adult person, and was duly licensed 
to operate motor vehicles under Article X of the Traffic 
and Motor Vehicle Regulations for the District of Colum¬ 
bia then in force of law. 

On said August 21, 1936, Ellen Richards, since deceased, 
was a passenger in said Oldsmobile 4 Door Sedan, covered 
by said automobile insurance policy No. PC-18551 issued by 
Pennsylvania Indemnity Corporation as aforesaid, which 
was then being operated by defendant Catherine D. Rich¬ 
ards in a general easterly direction along public highway 
Route #1, near Poles Nos. 230 and 231 located thereon, in 
the City of Saco, County of York, State of Maine. Defen¬ 
dant Catherine D. Richards then and there recklessly, neg¬ 
ligently and carelessly operated said automobile at 
15 an excessive rate of speed, at a speed greater than 
that then and there permitted, on the wrong side of 
the highway, attempted to pass another vehicle then on her 
right-hand side of the highway, without sounding a warn¬ 
ing signal, and without applying her brakes, and suddenly 
swerved onto the left-hand side of the highway and into a 
field on the left-hand side thereof, where she collided with a 
truck tractor and semi-trailer, which had been coming in a 
westerly direction along said public highway, and had 
turned off the road into a field on its own right-hand side 
thereof to trv and avoid being struck by said automobile 




14 ELLEN HEPBURN ET AL. VS. PENNSYLVANIA INDEM. CORP. 


then being operated by defendant Catherine D. Richards. 
Nevertheless the automobile being operated by defendant 
Catherine D. Richards went completely otf the road and 
into the field on the left-hand side thereof where it violently 
struck the truck tractor and semi-trailer causing the im¬ 
mediate death of said Ellen Richards. 

8. Said Ellen Richards, deceased, left surviving her, as 
her dependent and only heirs at law and next of kin, four 
adult brothers and sisters who were thereby damaged in 
the sum of Ten Thousand Dollars ($10,000.00). 

; This defendant was and is the duly appointed and quali¬ 
fied Executrix of the Estate of said Ellen Richards, de¬ 
ceased, under letters testamentary issued to her on June 
22, 1937, by the Probate Court of the District Court of the 
United States for the District of Columbia in the cause en¬ 
titled “Estate of Ellen Richards, Deceased, Administra¬ 
tion No. 51889.” 

This defendant, as Executrix of the Estate of said El¬ 
len Richards, deceased, thereupon filed an action in the Dis¬ 
trict Court of the United States for the District of Colum¬ 
bia, entitled “Ellen Hepburn, Executrix of the Estate of 
Ellen Richards, Deceased, Plaintiff, v. Catherine D. Rich¬ 
ards, Defendant, Law No. 90458,” under Revised Statutes 
of the State of Maine, 1930, Chapter 96, Sec. 50, and Chap¬ 
ter 101, Sec. 9, and Sec. 10 (as amended by Laws of Maine 
1933, Chapter 113) to recover damages from defendant 
Catherine D. Richards for the wrongful acts, ne- 
16 gleets, and defaults of said Catherine D. Richards 
causing the death of said Ellen Richards, deceased. 
Said action was filed on August 8, 1938, and personal ser¬ 
vice of process was had upon said Catherine D. Richards 
on August 15, 1938. 

! 9. Thereafter, upon failure of defendant Catherine D. 
Richards and/or Pennsylvania Indemnity Corporation to 
appear in and defend said action for negligence causing 
tlu* death of said Ellen Richards as aforesaid, and under 
the facts and circumstances set forth in the Fourth De¬ 
fense, which is hereby referred to and made a part hereof, 
judgment by default was entered in favor of this defendant 
as Executrix of the Estate of Ellen Richards, deceased, 
plaintiff therein, against said Catherine D. Richards defen¬ 
dant therein, on October 3, 1938. 
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10. Defendant Ellen Hepburn, Executrix of the Estate of 
Ellen Richards, deceased, says that by reason of the prem¬ 
ises : 

(a) Pennsylvania Indemnity Corporation became and 
was obligated to insure and defend said Catherine D. Rich¬ 
ards in said action, and to pay the judgment, with interest, 
costs and expenses as provided by said policy. 

(b) Pennsylvania Indemnity Corporation is wholly with¬ 
out any claim or right, at law or in equity, to declaratory 
or injunctive relief herein. 

(c) This Court is without jurisdiction to entertain com¬ 
plaint for declaratory or injunctive relief herein where 
there is plain, adequate and complete relief by defense to 
an action on said policy. 

(d) This Court is without jurisdiction to entertain this 
suit or to grant any declaratory or injunctive relief herein, 
for that said action at law entitled “Ellen Hepburn, Execu¬ 
trix of the Estate of Ellen Richards, Deceased, Plaintiff, 
v. Catherine D. Richards, Defendant, Law No. 90458,” has 
terminated in judgment and has become moot; and because 
said action at law is not now a “case or controversy” 
which this Court can entertain or decide. 

17 Fourth Defense 

Defendant Ellen Hepburn, Executrix of the Estate 
of Ellen Richards, deceased, for further defense herein, 
refers to and makes the Third Defense a part hereof, and 
says that plaintiff Pennsylvania Indemnity Corporation 
ought not to maintain its said complaint for, and this Court 
should not grant, declaratory and injunctive relief herein, 
because: 

1. Said action for negligence causing death, entitled 
“Ellen Hepburn, Executrix, etc., Plaintiff, v. Catherine D. 
Richards, Defendant, Law No. 90458,” was filed in this 
Court on August 8, 1938; and personal service of process 
was had on Catherine D. Richards on August 15, 1938. 

This defendant is informed and believes and therefore 
says that thereafter, on September 2, 1938, Benjamin L. 
Tepper, Esq., one of counsel for Pennsylvania Indemnity 
Corporation, called this defendant’s counsel, Leonard J. 
Ganso, by telephone, and informed him that said insurance 
company had received suit papers and was defending Cath¬ 
erine D. Richards in the companion case for personal in- 
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jury now pending- in this Court, entitled “Mary L. Keith, 
Plaintiff, v. Catherine D. Richards, Defendant, Law No. 
.00467 and that Messrs. Charles S. Baker and Benjamin 
L. Tepper, counsel for Pennsylvania Indemnity Corpora¬ 
tion and Catherine D. Richards, had prepared and filed 
praecipe entering their appearance in said case on her be¬ 
half. This defendant is further informed and believes and 
therefore says that Benjamin L. Tepper further requested 
that Leonard J. Gansc and Carl F. Bauersfeld, counsel for 
this defendant, as plaintiff in said death action, should ex¬ 
tend time for an appearance in said action until Charles 
S. Baker, Esq., should return to the District of Columbia 
from vacation, and confer with said Catherine D. Richards 
in respect thereof; and that he further stated that they 
would not unduly delay the filing of pleadings therein. 
18 This defendant is further informed and believes 
and therefore says that Leonard J. Ganse agreed so 
to do, whereupon counsel exchanged letters dated and 
mailed on September 2, 1938, and September 3, 1938, copies 
of which are hereto annexed marked “Exhibit B” and “Ex¬ 
hibit C” respectively. 

2. This defendant is informed and believes and there¬ 
fore says that Charles S. Baker, Esq., returned to the Dis¬ 
trict of Columbia prior to September 10, 1938; that on said 
date Charles S. Baker, as counsel for Pennsylvania In¬ 
demnity Corporation, undertook to advise and represent to 
Catherine D. Richards that she was not insured or pro¬ 
tected under said policy No. PC-18551 as to said action for 
negligence causing death; but that if said Catherine D. 
Richards would sign a letter, dictated by, and typewritten 
at the office of, said Charles S. Baker, wherein she would 
waive her rights to make claim against said insurance com¬ 
pany and agree not to assert any waiver or estoppel against 
isaid company in respect of said policy, Pennsylvania In¬ 
demnity Corporation would authorize Messrs. Charles S. 
Baker and Benjamin L. Tepper to represent her in said 
negligent death case as well as in said personal injury case, 
without anv costs or fees to be charged against her there- 
for. 

This defendant is further informed and believes and 
therefore says that said Catherine D. Richards thereupon 
consulted Roy G. Epperley, Esq., a member of the Bar of 
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the District of Columbia, in respect of her rights under 
said policy, and the said representations and request made 
by Charles S. Baker as aforesaid; that she was advised by 
him that she was insured and protected under said policy, 
and that it was inadvisable and to her prejudice to sign the 
said letter dictated and typewritten as aforesaid; and that 
thereupon, on or about September 13, 1938, Catherine D. 
Richards informed said Charles S. Baker of her refusal to 
sign said letter, and then informed him that she was pro¬ 
tected under said policy, and that the Company must de¬ 
fend her in the said action for negligence causing 
death. 

19 3. This defendant says that these transactions 

were not communicated to her or her said counsel, 
Leonard J. Ganse and Carl F. Bauersfeld, by Pennsylvania 
Indemnity Corporation, or its said counsel, but that this 
defendant’s counsel first learned thereof from Roy G. Ep- 
perley, Esq., on September 17, 1938, who then requestd 
that no default be taken against Catherine D. Richards 
without first communicating with him in respect of the 
case. 


4. Nevertheless, neither Pennsylvania Indemnity Cor¬ 
poration, nor its said counsel, Charles S. Baker and Ben¬ 
jamin L. Tepper, communicated with counsel for claimant, 
nor did they take any steps whatever in respect of appear¬ 
ing or acting in said case. 


5. This defendant is informed and believes and there¬ 
fore says that on Monday, September 26, 1938, Leonard J. 
Ganse called said Charles S. Baker and informed him that 
no appearance or other proceedings had yet been made on 
behalf of Catherine D. Richards in said action for negli¬ 
gence causing death: and that appearance or other pro¬ 
ceedings must be promptly made in said action. 

Thereupon, by letter purporting to bear date of Septem¬ 
ber 21, 1938, but in fact not mailed or postmarked until 
September 26, 1938, at 6:30 P. M., a copy of which is hereto 
annexed marked “Exhibit D,” said Charles S. Baker wrote 
to Leonard J. Ganse, counsel for this defendant, and as¬ 
serted, among other things, that Catherine D. Richards 
had already indicated a willingness and desire to have him 
proceed with the defense of said action for negligence 
causing death: and that he had written her that the Com- 
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pany would permit him to do so provided that it was under¬ 
stood that in so doing the Company did not waive any pro¬ 
visions of the policy because it denied that the accident 
was covered by its policy and disclaimed any liability there¬ 
for. And said Charles S. Baker further stated in said let¬ 
ter that unless he had some word indicating change of 
mind on the part of Catherine D. Richards in the next 
forty-eight hours, he would proceed with the defense of 
both of said cases. 

20 G. This defendant is further informed and believes 
and therefore says that upon receipt of said letter on 
September 27, 1938, Leonard J. Cause, as counsel for this 
defendant, immediately called said Charles S. Baker and 
informed him that Roy G. Epperley, Esq., had been in con¬ 
tact with him and had stated that Catherine D. Richards 
had already on September 13, 1938, informed said Com¬ 
pany that it was her position that she was insured under 
$aid policy, and that the Company must defend her in said 
case. This defendant is further informed and believes and 
therefore says that Leonard J. Ganse, her counsel, there¬ 
upon further told said Charles S. Baker that the assertions 
made in his letter were inconsistent with the facts as com¬ 
municated to him by said Roy G. Epperley; that said letter 
was antedated several days prior to the time of its actual 
ipailing; and that appearance or other proceedings must 
promptly be made in said action. 

Nevertheless, no appearanee or other proceedings were 
made in said case by said Charles S. Baker and Benjamin 
L. Tepper. 

i 7. Thereafter, by letter dated and mailed, by registered 
mail, return receipt requested, on Wednesday, September 
28, 1938, a copy of which is hereto annexed marked “Ex¬ 
hibit E,” Leonard J. Ganse wrote to Charles S. Baker, and 
advised him, among other things, that in default of appear¬ 
ance by his office, or other appropriate proceedings, in the 
case entitled “Ellen Hepburn, Executrix, etc., Plaintiff, v. 
Catherine D. Richards, Defendant, Law No. 90458,” on or 
before Thursday, September 29, 1938, judgment would be 
taken for failure of the Defendant to appear therein. Said 
letter was in fact received in the offices of said Charles S. 
Baker on the morning of September 29, 1938. 

And on said September 29, 1938, Leonard J. Ganse fur¬ 
ther informed Rov G. Epperley, counsel for Catherine D. 
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Richards, that judgment by default would be taken for fail¬ 
ure of Catherine D. Richards to appear in said action or 
take steps for the defense thereof. 

21 8. This defendant is informed and believes and 
therefore says that on Thursday, September 29, 1938, 

at about the hour 4:00 o’clock P. M., Roy G. Epperlev de¬ 
livered a letter by hand to the offices of Charles S'. Baker 
wherein Catherine D. Richards reiterated her contention 
that she was covered by said policy, and that the matter of 
defense of said action was for Pennsylvania Indemnity 
Corporation and said Charles S. Baker; and she therein 
again refused to sign the letter dictated and typewritten in 
the office of Charles S. Baker on September 10, 1938. 

9. Nevertheless, and notwithstanding the positive posi¬ 
tion taken by Catherine D. Richards as aforesaid, and, as 
this defendant is informed and believes, at a time subse¬ 
quent to the actual receipt of said letter by said Charles S. 
Baker, said Charles S. Baker wrote an unsigned letter to 
Leonard J. Ganse, dated September 29, 1938, postmarked 
7:00 P. M., a copy of which is hereto annexed marked “Ex¬ 
hibit F,” wherein he again asserted that he had written 
Catherine D. Richards asking him to let her know whether 
she desired him to represent her in the matter, and that he 
did not feel that he wanted to enter an appearance in a case 
■where there was any doubt about the wishes of the client. 

10. This defendant is further informed and believes and 
therefore says that on Saturday, October 1, 1938, Leonard 
J. Ganse again called said Charles S. Baker and was unable 
to reach him, whereupon said Leonard J. Ganse advised 
Benjamin L. Tepper, Esq., his partner, that the representa¬ 
tions made bv said Charles S. Baker in his said letters were 

♦ 

inaccurate and untrue in part; and further advised him that 
judgment by default would be taken for failure of a de¬ 
fense by Catherine D. Richards to said action or any ap¬ 
pearance therein on her behalf. 

11. On Monday, October 3, 1938, at 10:00 o’clock A. M., 
default was duly entered by this Court in said case 

22 entitled “Ellen Hepburn, Executrix of the Estate of 
Ellen Richards, Deceased, Plaintiff, v. Catherine D. 

Richards, Defendant, Law No. 90458.” 

This defendant is further informed and believes and 
therefore says that the complaint for declaratory relief and 
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judgment herein was not filed until about 3:00 P. M. on 
said October 3, 1938. 

12. This defendant, Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, Deceased, further says that by 
reason of the premises: 

i (a) Pennsylvania Indemnity Corporation is wholly 
without any claim or right, at law or in equity, to declara¬ 
tory or injunctive relief herein. 

(b) Said judgment by default resulted from inexcusable 
laches, neglect ,and failure, of Pennsylvania Indemnity Cor¬ 
poration, and said Charles S. Baker and Benjamin L. Tep- 
per, its counsel, to appear in said action, or to institute 
other proceedings appropriate to the facts and circum¬ 
stances. 

WHEREFORE, this defendant says that the complaint 
should be dismissed as against her herein, with an allowance 
to her of her costs and a reasonable attorney’s fee in this 
behalf incurred. 

I ELLEN HEPBURN, 

Executrix of the Estate of 
Ellen Richards, Deceased. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant Ellen 
TIephurn, Executrix of the 
Estate of Ellen Richards, Deceased. 

District of Columbia, ss : 

Ellen Hepburn, being duly sworn according to law, on 
oath deposes and says: 

23 That she is the duly appointed and qualified Ex¬ 
ecutrix of the Estate of Ellen Richards, deceased; 
that she has read the foregoing Answer to Complaint by 
her subscribed and knows the contents thereof; that the 
matters and things therein stated as of her own personal 
knowledge are true, and those stated as upon information 
and belief she believes to be true. 

ELLEN HEPBURN, 

Subscribed and sworn to before me this 15th day of Oc¬ 
tober, A. D. 1938. 

LEONA E. BAIN 
Notary Public, D. C. 


(Seal) 



to 


ffeitnagluama Jnfommty (Enrporation 

PHILADELPHIA, F*ENNSYLVANIA 

(a stock insurance company herein called company) 

IN CONSIDERATION OF the Premiums specified and the Declarations forming a part hereof, said Declarations 
warranted by Insured named in Warranty No. I to be true, 

COMPANY HEREBY AGREES TO INSURE 

said Named Insured, up to the amounts provided in the Warranties under Schedule of Coverage, against loss imposed 
by law, resulting from accident caused dunng the term of this Policy hr reason of the ownership, maintenance, operation 
or use. including loading and unloading, of the Motor-Vehicle described herein, and arising out of 

A. BODILY INJURIES 

whether resulting fatally or otherwise (including damages for loss of services consequential therefrom) to any person 
or persons not hereinafter excepted under General Conditions "Risks not Covered", and/or 

B. DAMAGE TO PROPERTY 

that is tangible property belonging to other persons or organizations (including damages for leus of use of such property 
consequential therefrom) not hereinafter excepted under General Conditions "Risks not Covered", 

PROVIDED specific premium charge is made in Schedule of Coverage for re s pective coverage under which loss occurs; 

AND WILL IN NAME AND ON BEHALF OF INSURED 

PAY all sums which Insured shall become obligated to pay as damages imposed by law for such Bodily Injuries 
and/or Damage to Property, as do not exceed the limits of liability provided in the Schedule of Coverage; 

DEFEND all claims or suits for damages for such Bodily Injuries and/or Damage to Property, for which 
damages Insured is, or is alleged to be, liable; 


AND WILL IN ADDITION 

PAY all court costs taxed against Insured in any such defended suit, irrespective of the limits of liability 
provided in the Schedule of Coverage; 

PAY all Premiums on Appeal Bonds in any such defended suit and on Bonds to release Attachments, without 
any obligation to make or furnish any Bond; 

PAY all interest accruing after entry of Judgment in any such defended suit for damages up to the date 
Company has paid, tendered or deposited in Court such part of such Judgment as docs not exceed the limits of 
liability provided in the Schedule of Coverage; 

PAY all costs and expenses incurred by Company and by Insured with the written consent of Company; 

REPAY to Insured expenses incurred in providing to others such immediate First Aid medical and surgical 
relief as is imperative at the time of accident under this policy; 

SERVE Insured upon notice of Bodily Injuries and/or Damage to Property by such investigation, or by such 
negotiation or settlement of any resulting claims, when and as Company, in its sole discretion, shall deem expedient. 

The unqualified word "Insured" wherever used in this Policy includes not only Named Insured but also, ir like 
manner and to same degree, as 

ADDITIONAL INSUREDS 

(1) The legal representatives of Named Insured, in the event of death, insolvency or bankruptcy, provided 
written notice is given to Company within thirty days thereafter, 

(2) The surviving spouse and adult next of kin in the-event of Named Insured's death, provided written 
notice is given to Company within thirty days thereafter, 

(3) Adult members of Named Insured’s household, other than a chauffeur or domestic servant unless 
permission is granted as hereinafter provided, 

(4) Any other person or organization (except an automobile factory. repair shop, sales agency, accessory 
shop, public garage, open air parking station, an automobile battery, filling or general service station, however 
styled, and /or the owners, agents or employees as such of any of these businesses; and further excepting the renter, 
lessee, purchaser or assignee of the described Motor-Vehicle, and also any employee of an Insured with respect 
to any claim made against said employee by another employee of the same Insured on account of an accident 
arising out of the operation or use of the described Motor-Vehicle in the business of such Insured) riding in or 
legally responsible for the use of the described Motor-Vehicle, provided and as a condition precedent that such 
use is with the permission of Named Insured in Warranty No. 1, 

Provided always and as a condition precedent that the Operator is duly licensed if and when required 
by Statute, Ordinance or any other Law applicable thereto. 

If Named Insured be an individual,, permission may be given by an adult member of said Named Insured's 
household, except a chauffeur or domestic servant. Permission may also be given bv Insureds qualifying under 
clauses (1) or (2) of this section. 


TlIIS INSURANCE IS AND SHALL BE SUBJECT TO THE CONDITIONS HEREINAFTER SET FORTH AND TO THE 
MEMORANDA. IF ANY. ENDORSED HEREON IN LIKE MANNER AS IF THE SAME WERE RESPECTIVELY REPEATED 
AND INCORPORATED HEREIN. AND COMPLIANCE WITH EACH SUCH CONDITION AND MEMORANDUM. SHALL BE 
A CONDITION PRECEDENT TO THE RICHT OF RECOVERY UNDER THIS POLICY. 


TERRITORY 

DEFINITION 

MOTOR-VEHICLES 


GENERAL CONDITIONS 

Insurance evidenced by this Policy shall apply only within the continental limits of the United States of America, 
the Dominion of Cana<i4, and the Republic of Mcx‘ 


exico. 


AUTOMATIC 

INSURANCE 


Where ver in this Policy the word “Motor-Vehicle** is used, it shall he held to mejn .my Motor-Vehicle or trailer 
descril<d herein: and when two or more Motor-Vehicles are insured hereunder the Provisions, Conditions and Policy 
Term hereof shall apply separately to each. 

Insurance evidenced by this Policv shall apply not only with..espcct to dcx-riled Motor-Vehicle hut also .with 
respect to any other Motor-Vehicle which has been acquired by Named Insured through purchase or under written 
agreement of sale. PROVIDED such other Motor-Vehicle is used as warranted herein, ami is of the Private Passenger 
. , type, and/or of any type if replacing any Motor-Vehicle of similar type described herein. PROV’IDED ALWAYS 

Named Insured gives Company written notice of such acquisition within fifteen (15) days therefrom, makes affidavit as to ownership, the 
premium is recomputed. and additional charge, if any, for such other Motor-Vehicle, paid. 

L I AA | T C O C Regardless of the number of Insured. Company's limits of Lialhlity for (A) Bodily Injuries whether resulting 

“ | 7* ‘ * " ^ fatally or otherwise (including damages for loss of services consequential therefrom) sustained by one person, shall be 

LIABILITY that Sum which is stated in the Schedule of Coverage against “One Person’*, and subject to that Emit Company's .total 

'liability on account of any one accident or series of acodcnt from one and the tame cause shall be that Sum which is 
stated in the Schedule of Cr rerage against “One Accident*', and (B) damage to tangible property belonging to other persons or organisations 
» o-.-iuding damages for loss of use of such property consequential therefrom) on account of any one accident or series of accident from one and 


ro 


to 

O' 


the Mine cause shall be that Sum which is stated against B in the Schedule of Coverage. Settlement and/or payment of any cLdm a«<M<i, 
whether reduced to Judgment or not shall be accounted in diminution of Company's stated liability under this Policy. _ The limits of liability 
provided in the Schedule of Coverage shall apply separately to each described Motor-Vehicle. Insurance under this policy as respects any one 
accident or series of accident shall [e applied first to the protection of Nai^hd Insured and the remainder to any other Insured. 

PICK Wat THIS POLICY DOES NOT COVER. AS RESPECTS NAMED INSURED AND/OR ANY ADDITIONAL 

1* INSURED. ANY LIABILITY WHATSOEVER: (1) Imposed upon or assumed by Insured under any 

COVERED Workmen's Compensation Act. Law, Plan or Agreement; (2) For Bodily Injuries, whether resulting fatally or 

otherwise, sustained by any employee of Insured during the course of employment, other than a domestic servant 
whose duties do not include the operation, repair, or care of described Motor*Vehicle; (3) For bodOy injuries or death sustained by Named 
Insured or any other person claiming to be an Insured hereunder; (4) For property belonging to, or property in the custody of Insured, or 
property which is rented or leased and for which Insured is legally responsible, or property carried in or upon described Motor*Vehicle; (5) 
Voluntarily assumed or contracted by Insured; (6) If the interest of Named Insured in described Motor-Vehicle is or becomes other than as 
stated in this Policy, without the written consent of Company, except on account of death or transfer of Title to a member of Named Insured's 
immediate family or satisfying any encumbrance existing at the inception of this Policy; (7) While described Motor-Vehicle is rented, hired, or 
leasetl toothers without the written consent of Company, is being used tocarry persons for hire, or is beinc driven in any race or competitive speed 
test; (8) While described Motor-Vehicle is being driven by any person under the age fixed by Statute, Ordinance or any other Law applicable 
thereto, or under the age of 14 years in any event; (9) While described Motor-Vehicle is being used to tow or propel any trailer or other vehicle 
not described herein, but shall cover wben'incidental assistance is rendered to a stranded vehicle on the road; (10) While anv described trailer is 
being towed or being propelled by any motor-vehicle not insured by this Company; (11) While described Motor-Vehicle, it a Commercial type, 
is carrying passengers or being used for purposes other than disclosed in the Warranties; (12) If Insured or his Agent assigns this. Policy for the 
benefit of others without the written consent of Company, or conceals or misrepresents, in writing or otherwise, any fact or circumstance in 
connection with obtaining this insurance,or makes attempt todefraud Company before orafter loss, and then this Policy shall become null and void. 

In event of Accident, written notice shall be given by or on behalf of Insured to Company as soon as is reasonably 
possible thereafter; such notice to an authorised agent shall constitute notice to Company; and notice of any suit 
resulting therefrom, with every Summons or other process, shall be forwarded to Company promptly. 

Insured shall cooperate with Company and, except in a pecuniary way, upon Company's request shall assist in 
effecting settlement, securing information and evidence, obtaining the attendance of witnesses, and shall personally 
appear and testify in prosecuting and defending suits and appeals. Insured shall in no manner aid or abet any claimant, 
and, except at bis own cost, shad not voluntarily make any payment, assume any obligation or incur any expense other 
than for First Aid as herein provided, without the written consent of Company. 

Bankruptcy or Insolvency of Insured shall not relieve Company of any of its obligations under this Policy. If 
any person or his legal representative shall obtain Final Judgment against insured because of Bodily Injuries and/or 
Damage to Property insured against, and execution thereon is returned unsatisfied, then the Judgment Creditor shall 
have a right of action against Company to the same extent Insured wo-ld have had had such insured paid such Final 
Judgment. 

In event of any payment under this Policy, and to the extent of such payment. Company shall be subrogated to all 
Insured’s rights of recovery therefor against any person or organisation, and Insured shall execute all documents 
required to secure such rights to Company. 

No action by any person shall lie against Company by virtue of any provision in this Policy until the amount of 
damages for which Insured isobligated is first determined either bv Final Judgment against Insured after actual trial 
or by Agreement with the written consent of Company; nor in either event unless brought within two years after the 
right of action accrues unless Statute of Limitations of the State wherein this Policy issues provides otherwise. The 
defenses of Company against Named Insured shall be available to it as against any Additional Insured. 

If Named Insured in Warranty No. 1 has other insurance covering concurrently a loss covered by this Policy, 
Company shall be liable only for the proportion of such loss which the sum hereby insured bears to the whole amount of 
valiuinsurance applicable. If any Insured other than Named Insured is covered by any other insurance against a loss 
t overed hereby, such other Insured shall have no insurance under this Policy. 

This Policy shall be cancelled forthwith at any time at the request of any Named Insured in Policy; or at the 
option of Company by Company giving to Named Insured at least five (a) day* written notice of such cancellation 
stating when cancellation shall I* effective. If cancelled by Named InsureJ, Company shall be entitled to the earned 
premium computed according to the Short Rate Table printed hereon. If cancelled by Company, Company shall be entitled to the earned 

C smium pro rata, and any unearned premium if not tendered will be refunded on demand. Notice of cancellation addressed to residence or 
sincss address of Named Insured disclosed iu Warraiitic*. an J deposited in United States mail, postage prepaid, shall be sufficient notice. If 
Policy be issued in the name of more than one Named Insured, notice given in aliove manner to Insured first named shall lie sufficient notice as 
to alb The check of Company similarly mailed shall be a sufficient tender of any unearned premium. 


NOTICE Of 
ACCID E NT 

ASSISTANCE 

AMS 

COOPERATION 


BANKRUPTCY 

INSOLVENCY 


SUBROGATION 


ACTION 
AGAINST 
COM PANY 


OTHER 

INSURANCE 


CANCELLATION 


STATUTORY 

PROVISIONS 


Any specific statutory provision in force in the State in which this Policy i>. issued or in wnich it is claimed that 
Insured is Cable fur any such loss as is covered hereby, shall supersede any provision in this Policy inconsistent therewith. 


Any coverage provided by this Policy for liability for Bodily Injuries or Damage to Property shall conform with the 
provisions of the Motor-Vehicle Financial Responsibility Law in any State or Province bv which a filing is required 
during the Policy Term, with respect to said liability, to the extent of coverage and fimits of liability, required 
by such Law but not in excess of the limits of liability stated in this Policy. Proof of Financial Responsibility will be 
1 subject to the provisions of such Law, except that if, upon notice to provide such proof, Comrtany elects not to continue the insurance, 
ipany may cancel this policy in accordance with the terms hereof, in lieu of filing. As between Insured and Company, this provision shall 
not be construed to waive any conditions hereof, and if Company shall be obliged to pay and shall pay a loss which it would not have been 
obliged to pay except for the terms of this paragraph, then Insured shall reimburse Company to the extent of such payment. 


FINANCIAL 

RESPONSIBILITY 

filed 
Com pa 


POLICY TERM 


The original term of this Policy shall be from noon to noon of the Effective Dates specified in the Warranties 
"Noon" shall mean 12 o'clock midday Local Standard Time at place where any injury or damage covered hereby 
is sustained. Named Insured and Company further mutually agree that upon issuance of a Certificate of renewal and 
payment by Named Insured of premium therefor, this Policy may be continued, from year to s-car, except that Company may. at its discretion, 
issue a new Policy in lieu of Certificate, in which event the benefits provided in the succccuing paragraph relating to Refunds shall apply to 
such new Policy with the same force and effect as they would apply to Certificate, 


If and when this Policy and its Term are continued, there shatl l« credited against the Premium charged for such 
Continued Term, and equally with each policy of like class so continued and for which a premium is charred. 

_ r. i_f . ■ -• » i r , .l ii _i _. r _.i- r , /. . 


REFUND 

such refund as may, from time to time, Iw'declared bv the Board of Directors from the profiU of Company on°the 
class or classes of business of which this Policy is a part, as fixed and determined by the Board of Directors. Nothing contained in this* and the 
immediately preceding paragraph shall in any manner abrogate the respective rights accruing to Named Insured or Company under the 
Cancellation clause in this Policy, and anv cancellation, non-continuance of term, or failure of Named Insured to pay the Premium fo 
continued, shall operate to forfeit all rignt to any such refund as might otherwise accrue. 


for any term 


ALTERATIONS 
IN POLICY 


No alterations in the provisions, conditions or warranties in this Policy shall tie valiJ unless made bv endorsement 
signed by the President and/or Secretary and countersigned bv a duly authorized representative of Compuii.v; nor shall 
notice to or knowledge possessed by any re p resentative of Company or any other person be held to waive, alter, or 
extend any such provisions, conditions or warranties. 


THIS POLICY IS MADE AND ACCEPTED SUBJECT TO THE PROVISIONS. CONDITIONS AND DECLARATIONS HEREBY 
MADE WARRANTIES SET FORTH HEREIN AND ENDORSED HEREON. UPON ACCEPTANCE OF THIS POLICY NAMED 
INSURED FURTHER AGREES THAT IT EMBODIES ALL AGREEMENTS THEN EXISTING WITH COMPANY AS RESPECTS 
THIS POLICY AND THAT THE PREMIUMS SPECIFIED SHALL BE THEN DUE AND PAYABLE. 


CONCURRENT 
POLICY IN THE 
PENNSYLVANIA 
INDEMNITY FIRE 
CORPORATION 


This Policy is attached to ami issued concurrently with a Policy bearing the same numticr issued bv 
PENNSYLVANIA INDEMNITY FIRE CORPORATION of Philadelphia. Pennsylvania, to cover other risks or. 
described Motor-'Vehicle. The Warranties of Named Injured which are in part conNidcr.ition of that Policy arc hereby 
referred to and made a part of consiilcration of this Policv. and any notice or proof of loss required (>v terms of th.it 
Policy and served upon PENNSYLVANIA INDEMNITY FIRE CORPORATION shall l-c deemed to have U-v.i 
•erved upon this Company. Cancellation of said Policv of PENNSYLVANIA INDEMNITY FIRE CORPORATION 
shall operate automatically to cancel this Policy unless specifically stated otherwise in notice of such Cancellation. 


IN WITNESS WHEREOF. PENNSYLVANIA INDEMNITY CORPORATION ha. execute*! and attested these presents, but this policv 
shall not lie vaIkJ unle» a Schedule of Coverage with Declarations and Warranties is attached hereto, and signed by a »lulv authorized 
representative of Company. 



By 



Secretary 


President 


' tm 10ST1X J.J4 


po 

a 

i W 


to 

c& 


ftettnsgltrania Jntomnitg 3fc (Eorporatum 

PHILADELPHIA. PENNSYLVANIA 

(a stock insurance company herein called company) 


IN CONSIDERATION OF the Premiums specified and the Declarations forming a part hereof, said Declarations 
warranted by Insured named in Warranty No. 1 to be true, 

COMPANY HEREBY AGREES TO INSURE 

said Named Insured as respects the Motor-Vehicle described hei|cin against direct loss occurring during the term of this 
Policy when caused by any peril selected by Named Insured as provider! in Warranties under Schedule of Coverage, 
and no other, and not to exceed the cash value of the property at the time loss occurs, will under 

C. FIRE, LIGHTNING. TRANSPORTATION 

PAY for such loss consisting of damage to or destruction of described Motor-Vehicle and/or its attached Equipment 
not hereinafter excepted under General Conditions “Property Excluded and Risks Not Covered" when caused by fire 
arising from any cause whatsoever, or by lightning, or by the stranding, sinking, burning, collision or derailment of 
any conveyance'in or upon which described Motor-Vehicle is being transported, including general average and salvage 
charges for which Insured is locally liable, but not exceeding the limit of insurance set forth against described Motor- 
Veliiilc in the Warranties under lX-scription, and/or 

D. THEFT. ROBBERY. PILFERAGE 

PAY for such loss consisting of theft. robl>erv or pilferage of described Motor-Vehicle and/or its attached Equipment 
not hereinafter excepted under General Conditions "Property Excluded and Risks Not Covered" and/or damage to 
or destruction resulting therefrom, but not exceeding the limit of insurance set forth against described Motor-Vehicle 
in the Warranties under Description, and/or 

E. RENTAL EXPENSE 

REPAY TO INSURED in event described Motor-Vehicle i? stolen, upon presentation of the original receipts and 
acceptable form proof-of-loss. expense not exceeding $5.00 for any one day as is actually incurred by Insured for the 
rental or hire of any Motor-Vehicle, other than one of the truck or dclivciy type, during the period commencing seventy-two 
(72) hours after said Theft has U-cn reported to the duly constituted Police authorities and to Company, and continuing, 
not beyond thirty (30) days from the date of said Theft, until Company has satisfied its policy obligations as respects the 
peril of Theft, and/or 

F. COLLISION 

PAY for such loss consisting of damage to or destruction of descrilietl Motor-Vehicle and/or its attached Equipment 
not hereinafter excepted under General Conditions “Property Excluded ami Risks Not Covered*' when caused solely by 
accidental collision with another object moving or stationary, including roadbed, or by upset, but only for the amount 
of each separate loss, w hen determined, in excess of the lX-Uuctiblc sum, if any, as provided in Schedule of Coverage, and/or 

j G. GLASS DAMAGE 

PAY for such loss consisting of damage to any glass accidentally broken, including cost of replacement, if such glass is a 
art of the structure of deseriled Motor-Vehicle, and including any glass appliance permanently attached thereto, and/or 

II. TORNADO. CYCLONE. WINDSTORM. HAIL. EARTH¬ 
QUAKE. EXPLOSION. WATER-DAMAGE, RIOT, AEROPLANE 

PAY for such loss consisting of damage to or destruction of described Motor-Vehicle and/or its attached Equipment 
not hereinafter excepted under General Conditions "Property Excluded and Risks Not Covered" when caused by 
Tornado, Cyclone. Windstorm, Hail (excluding Rain, Snow am) Sleet), Earthquake, External Explosion, Riot, Riot 
Attending a Strike. Civil Commotion, the accidental and external discharge or leakage of Water, rising of navigable 
Waters (excluding Normal Tides), overflow or breaking of lioundarics of Ponds, Lakes or Streams, or Aircraft of any type 
or falling of any equipment part thereof provided the described Motor-Vehicle is not within the confines of any established 
landing area, 

PROVIDED specific premie n charge is made in Schedule of Coverage for rcspcctix'e peril under which Ioss/damage occurs. 

I. R O A D S E R V I C E A N D T 0 W I N G 

COMPANY WILL REPAY to Insured, not to exceed $10.00 in any one disablement. Road Service (outside the 
premises of the Insured or a Service Station) and/or Towing expenses incurred by any disablement of descrilied Motor- 
Vehicle, excluding cost of gasoline, oil, tires, repair parts or replacements, if a specific premium charge is made therefor 
in Schedule of Coverage. 

ADDITIONAL INSUREDS 

The unqualified won! “Insured" wherever used in this Policy includes not only Named Insured but also Named Insured's 
Estate in the event of death, and the Receiver. Trustee or other legal representative in the event of insolvency or 
Luikruptcy provided written notice is given to Company within thirty days thereafter. 


THIS INSURANCE IS AND SHALL BE SUBJECT TO THE CONDITIONS HEREINAFTER SET FORTH AND TO THE 
.MEMORANDA. IF ANY. ENIXJRSKD HEREON IN LIKE MANNER AS IF THE SAME WERE RESPECTIVELY REPEATED 
AND INCORPORATED HEREIN. AND COMPLIANCE WITH EACH SUCH CONDITION AND MEMORANDUM, SHALL BE 
A CONDITION PRECEDENT TO THE RIGHT OF RECOVERY UNDER THIS POLICY. 


TERRITORY 

DEFINITION 

MOTOR-VEHICLES 

AUTOMATIC 

INSURANCE 


GENERAL CONDITIONS 

Insurance evidenced l>v thi» Policy shall apply only within the continental limits of the United States of America, 
ihc Dominion of Canada or the Republic ot Mexico, including while licing transported lictwccn cities and ports within 
said geographic limits. 

Where \ er in this Policy the word "Motor-Vehicle" is used, it shall lie held to mean an y Motor-Vehicle or trailer 
descrilied herein; and when two or more Motor*Vehicles are insured hereunder the Provisions. Conditions and Policy 
Term liercol shall apply separately to each. 


Insurance esiilcnccd by this Policy shall anply not only with respect to described Motor-Vehicle but also with 
respect to anv other Motor-Vehicle which has been acquired bv Named Insured thrtwrh purchase or under written 

. . i nimrmLMi__*l o„. !•_ L- 1- ’ I __ . I I • _ if a . . i. 



Insured 

rccompol 

applicable to such other Motor-Vehicle for the period after acquisition until Company is so notified shall not exceed 80% of the cash value *t hereof 

PROPERTY 
EXCLUDED 

risks’not 

COVERED 

pUlli. 


THIS POLICY DOES NOT COVER ANY LOSSOR DAMAGE WHATSOEVER: (1) Of robes. wearirj 
pparcl ami personal cfTc.ts. or toextra Indies not described herein, from any peril, unless specifically covered by 
nilorseincnt attached hereto; (2) From Theft. Rohlaery or Pilferage by any person or persons of Insureds household, 
or in Insured's service or employment, whether loss occurs during the hours of such service or employment or not; 
iy’e a CO Theft Robbery or Pilferage of tools and rcpiiir equipment, except in event of theft of entire described Motor- 

¥ c K e " »rhicle. in which event tools and repair equipment shall be covered: (4) Under Collision insurance, to any tire due to 

‘.arc. cut, g i-h or blow-out unless other damage is sustained; (S) Resulting from the leu of use of described Motor-*'chicle, except as 


fV/ 


spec ifically ppoviiieil under Rental Expense; (6) If (he interest of Ntmfll Iniund in described Motor- wtiiclc is or btromn othr tK»n m itAd 
in this policy, without the written coosent of Company, except on account of death or transfer ©f Title to a member of Named Insured's immediate 
family or satisfying any encumbrance existing at the inception of this Policy; (7) While described Motor-Vehicle is rented, hjied, or leased to 
others without the written consent of Company, or is being driven in any race or competitive speed test; (8) Caused directly or indirectly by 
Riot, Riot Attending a Strike, and Civil Commotion, unless such perils have been selected by Insured to insure against; caused directly or indirectly 
by Military, Naval or Aerial forces of foreign enemies, or confiscation, or authorized destruction by duly constituted Governmental or Civd 
authorities; (9) If described Motor-Vehicle has ever been stolen or wrongfully taken and not returned to Insured as owner prior to the issuance 
of this Policy, or if Insured or any person or organisation, or Agent thereof, acting under express or implied authority of the 1 nsurrd. voluntarily 
-vsrts with Title and/or possession of described Motor-Vehicle, whether or not induced so to l>r any fraudulent scheme, trick, device or false 
pretense; (10) From the wrongful conversion, embezzlement or secretion bv a mortgagor, vendee, lessee or other person in Lawful possession 
of described Motor-Vehicle under a mortgage, conditional sale, lease or other contract or agreement, whether written or verbal; (ll) While 
described .Motor-Vehicle, if a Commercial type, is bring used for purposes other than disclosed in the Warranties; (12) If Insured or his Agent 
assigns this Policy for the benefit of others without the written consent of Company, or conceals or misrepresents, in writing or otherwhe. any 
facts or circumstance in connection with obtaining this insurance, or makes attempt to defraud Company before or after loss, and then this 
Policy shall become null and void. 

REPORT OF LOSS I" event of Loss or Damage, written notice shall be given b\ or on behalf of Insured to Company as soon as is 

OR DAMAGE reasonably possible thereafter; such notice to an authorized agent shall constitute notice to Company. 

“ Insured shall cooperate with Company and, except in a pecuniary way. upon Company's request shall assist 

ASSISTANCE in securing information and evidence, obtaining the attendance of witnesses, and shall personally appear and testify 

**• in prosecuting suits and appeals. Insured shall ip no manner aid or abet any person or organization whese interests 

CO OPE RATI ON are adverse to those of Company. Insured shall promptly furnish Company information, receipts, vouchers, affidavits, 

and pronfs-of-loss when and as same may be remitted in connection with any.claim made under this Policy. Except as herein provided with 
respect to expense incident to Road Service and Towing and Rental Expense if such peril or perils have been selected by Namol Insured, and 
for the protection of property after losx. Insured shall not advertise any reward, voluntarily make any payment, assume any obligation or incur 
any expense except at his own cost, without the written consent of Company. 

INSPECTION , Company shall have reasonable opportunity to inspect any property insured hereunder, upon which loss is claimed, 
before other than roadside repairs arc undertaken. 

REPAIR The nature and extent of damage requiring repair or replacement, and the amount of each loss under respective 

Sf PLACEMENT peril selected by Named Insured to insure against shall lie determines! separately by agreement between Insured and 

* , ,, Ar'r Company, and Company- may at its option repair’fir replace property damaged or destroyed, or pay the amount agreed 

S A L V A C E upon, in money, and retain any salvage. Insured shall use all reasonable means to save and preserve insured property 

— from further loss, and any act done in so protecting said property shall be without prejudice to Insured's rights. 

ABANDONMENT There can be no abandonment to Company of any property insured hereunder. 

PAYMENT Claim* for loss shall become payable thirty (.*50) days after the notice, ascertainment, estimate, and serifini 

Q P LOSSES proof-of-loss have been received by Company. 


REPAIR "The nature and extent of damage requiring repair or replacement, and the amount of each loss under respective 

wr pi ACEAAENT peril selected by Named Insured to insure against shall lie determined separately by agreement between Insured and 

e * i w * % e Company, and Company may at its option repair’pr replace property damaged or destroyed, or pay the amount agreed 

SALVAGE upon, in money, and retain any salvage. Insured shall use all reasonable means to save and preserve insured property 

— from further loss, and any act done in so protecting said property shall be without prejudice to Insured's rights. 

ABANDONMENT There can be no abandonment to Company of any property insures! hereunder. 

PAYMENT Claim* for loss shall become payable thirty (30) day* after the notice, ascertainment, estimate, and serili’ .i 

Q p LOSSES proof-of-loss have been received by Company, 

. CDO luuiru Company shall hot l< liable for loss or damage to any propert- insured hereunder while in the possession of a 

LOSS ’ slK Wnltn carrier and/or bailee for hire under a contract, stipulation or assignment where bv the benefit of this insurance is sought 

CARRIER AND/OR to be made available to such carrier and. or bailee; provided, however, that Insured may without prejudice to this 

BAILEE FOR insurance accept such bill of lading, receipts or contract* of transportation as are ordinarily issued bv carriers, bailees 

UIDC I c | I Apt c or other* containing • limitation of their Ii.il>ilitv for injury to propertv w hile in the possession of such carriers, bailees 

rllKC 15 LI/so LC of other*. Where loss or damage occur* for which a carrier and 'or liailec may lie liable, Compans will advance to 

Insured by wav of loan the money equivalent to such loss or damage as would otherwise lie covered hereunder, which loa.t shall in no eifeuro 
stance affect the question of Company's liability hereunder and shall be repaid to the extent of the net amount collected by or for account of 
Insured from the carrier and/or bailee less expense of collection 


LOSS FOR WHICH 
CARRIER AND/OR 
BAILEE FOR 
HIRE IS LIABLE 


SUBROGATION 

ACTION 
AGAINST 
CO MPA N Y 

OTHER 

INSURANCE 


In event of any loss insured hereunder, and to the extent of Company’s payment thereon. Company shall l* 
subrogated to all Insured’s rights of recovery therefor against any person or organization, ami Insured shall execute 
all documents required to secure such rights to Company. 

No action on this policy shall lie against Company by virtue of any provision herein unless all policy requirements 
have l>ecn complied with, and in no event unless lirought within two veur* alter loss occurs unless Statute of 
Limitations of the State wherein this policy issues provides oilier wise. The d fenses of Company against Named 
Insured shall be available to it as against any Additional insureit. 

No recovery shall lie had under this Policy iff* the time any loss occurs there l«c any otlier insurance w hit h wor! ! 
apply if this insurance had not been effected. 


CANCELLATION This Policy shall be cancelled forthwith at unv time at the request of any Named Insured in Policy; or at the 

option of Company hy Company giving to Named Insured at least five (5) days written notice of such cancellation 
stating when cancellation shall lie effective. If cancelled hy Named Insured. Company shall !e entitled to the earned 
premium computed according to the Short Rate Table printed hereon. If cancelled hy Company, Company shall le entitled to the earned 

I iremium pro rata, and any unearned premium if not tendered will lie refunded on demand. Notice of Cancellation addressed to residence or 
•usiness address of Named Insured disclosed in Warranties and deposited in United States mail, postage prepaid, shall la- sufficient notice. If 
Poliev l<e issued in the name of more than one Named Insured, notice given in atmve manner to Insured first named shall !<c sufficient notice as 
to all. The check of Company similarly mailed shall be a sufficient tender of any unearned premium. 


. named shall !>c Sufficient notice as 


STATUTORY 

PROVISIONS 

POLICY TERM 


Anv specific statutory provision 
in this Policy inconsistent therewith. 


in force in the State in which this policy is issued shall supersede any provision 


” The original term of this Policy shall lie from noon to noon of the Effective Dates specified in the Warranties. 

POLICY TERM "Noon” shall mean 12 o’clock midday laical Standard Time at place where any loss or damage covered hereby 

is sustained. Named Insured and Company further mutually agree that upon issuance of a Certificate of renewal and 
payment by Named Insured or premium therefor, this Policy may le- continued from year to year, except that Company may, at its discretion, 
issue a new Policy in lieu of Certificate, in which event the l<cncfits provided in the succeeding paragraph relating to Refunds shall apply to 
such new Policy with the same force and effect as they would apply to Certificate. 

REFUND „ If and when this Policy and its Term are continued, there shall he credited against the Premium charged for such 
Continued Term, and equally with each policy of like class so continued and for which a premium is charged, 
such refund as may, from time to time, lie declared bv the Board of Directors from the profits of Company on the 
class or classes of business of which this Policy is a part, as fixed and determined \iy the Board of Directors. Nothing contained in this and the 
immediately preceding paragraph shall in any manner abrogate tlie respective rights accruing to Named Insured or Companv under the 
Cancellation clause in this Policy, and anv cancellation, non-continuance of term, or failure of Named Insured to pay the Premium for any term 
continued, shall operate to forfeit all right to any such refund as might otherwise accrue. 


ALTERATIONS 
IN POLICY 


No alterations in the provisions, conditions or warranties in this Policy shall 1* valid unless made by endorsement 
signed by the President and/or Secretary and countersigned bv a duly authorized representative of Company: nor shall 
notice to or knowledge posses-as I l»- any representative of Company or any other person be held to waive, alter, or 
extend any of such provisions, conditions or warranties. 


THIS POLICY IS M\DE AND ACCEPTED SUBJECT TO THE PROVISIONS. CONDITIONS AND DECLARATIONS HEREBY 
MADE WARRANTIES SET FORTH HEREIN AND ENDORSED HEREON. UPON ACCEPTANCE OK THIS POLICY NAMED 
INSURED FURTHER AGREES THAT IT EMBODIES ALL AGREEMENTS THEN EXISTING WITH COMPANY AS RESPECTS 
THIS POLICY AND THAT THE PREMIUMS SPECIFIED SHALL BE THEN DUE AND PAYABLE. 


CONCURRENT 
POLICY IN THE 
PENNSYLVANIA 
I NDEMNITY 
CORPORATION 


This Pnlicv is attached to and issued concurrently with a Policy bearing the same numlwr issued by 
PENNSYLVANIA INDEMNITY CORPORATION of Philadelphia. Pennsylvania, to cover other risks on described 
Motor-Vehicle. The Warranties of Named Insured which are in part consideration of that Policy are hereby referred 
to and made a part of consideration of this Policy; and anv notice or proof of loss required hy terms of that Policy and 
verved upon PENNSYLVANIA INDEMNITY CORPORATION shall be deemed to have lieen served upon this 
Company. Cancellation of said Policy of PENNSYLVANIA INDEMNITY CORPORATION shall operate 
automatically to cancel this Policy unless specifically stated otherwise in notice of such Cancellation. 


IN WITNESS WHEREOF. PENNSYLVANIA INDEMNITY FIRE CORPORATION has executed and attested these presents: but this 
policy shall not lie valid Uriles- a Schedule of Coverage with Declarations and Warranties is altacliCil hereto and signed by a duly authorized 
representative of Company. 

Attest: Bve V. 


Secretary 


71 ,. 


President 


Cons in*F :.»4 


APfUOfltlON TO 

$nutsglvattut Jnimmtitg fflarporatton 

Jrimflgltrama Jttbrittittig Jffrr (Enrparatum 

PHILADELPHIA. PENNSYLVANIA 


I 


DECLARATIONS AND WARRANTIES 

Attached to and made Warranties of Policies issued man the Motor-Vehicle hereinafter described, by Pennsylvania 
Indemnify Corporation and/or Pennsylvania Indemn ity Fire Corporation, severally, to: 

POLICY N«. 

PC 18551 

1. Named I nsu red Miss El Ten Richards 

2. Residence Address 1610 Webster Street, N* W.. Washington, D. C. 

3. Business Address Gales School, Washington, D. C. 

4. Effective 4/22/36 to 4/22/37 


Washington 23-1023 

5. Description of Motor-Vehicle_ 


'TmUHmmm 

Mfra.3anal Na. 

WrT^ 

MaSal 

Yaw 

Mat ftiaa 


Nawar 

UaaJ 

( Actw«l Caat 

Limit* 

fira/YWl laamaea 

Oldsmobile 

54892 

4 Door 

j35 

1935 

970 

4/22/35 

New 

1156. 

750. 


6. Schedule of Coverage — Premium entries made bekno shall indicate coverage requested by Insured at time policy applied for: 



7. Employer's Liability (Chauffeur Coverage) Included? No 

8. Business Connection D, C. Public Schools Position Teacher 

9. Nature of Business 

10. The Named Insured k^ I n d i vldual^ ^ 

11. If Partnership—partners are 

If Corporation—incorporated in State of 

12. Motor-Vehicle described will be used for Business and Pleasure 

I 

Principally Used in Washington. D* C. Garaged in Washington, D. C. 

13. Motor-Vehicle described is exclusively owned by the Named Insured and is not encumbered except as follows: 

No Exceptions 

14. No Company has cancelled, or refused to issue or renew, nay kind of automobile insurance for the Named Insured 
during the past year, except as follows: No Exceptions 

Accepted APR 3 1936 

These Policies apply only to those coverages for a kick a specific premium charge is made and are valid only token these 
Declarations and IParranties are countersigned by a duly authorised agent of the Companies . 




Cb'ff- 


QuL .. 

Authorised Agent 



Automobile Policy 


Policy No. PC-18551 
Issued to 

SLLSH RICHARDS 
Expires April 22, 1957 
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Short R«ite Table 


P«««tt|M P<fttDU(M 

>«. to b* churnd Tim* to bo cbortod 

o or rotoioon Dayi or roteiood 


... 2% 

55 . 29% 

4 

60 (2 mo.)_ 30 

.. 5 

65.— 33 

.,. 6 

70.... 36 

.. 7 

75.— _37 

__8 

80_38 

o 

»» « « »»»» ■■■ ^ 

85... 39 

9 

90 (3 mo.)..... 40 

■771 

105_ 45 

_10 

120 (4 mo.)_50 

. _ .11 

135___55 

_12 

150 (5 mo.)_60 

1* 

165 65 

13 

180 (6 mo.)— 70 

-14 

195_73 

_14 

210 (7 mo.)... 75 

_ IS 

225 78 

16 

240 (8 mo.) .._ 80 

l/; 

255 83 

_17 

270 (9 mo.)— 85 

_19 

285~.-.. 88 

(1 mo.) .20 


_23 

315 _ 93 

_26 

330 (11 mo.). 95 

__27 

360 (12 mo.)..100 

......28 
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**Exhibit B” 


30 CHARLES S. BAKER 

Munsey Building 
Washington 

Benjamin L. Tepper 

Robert H. Marquis Metropolitan 0017-0018 

September 2, 1938 

Leonard J. Ganse, Esq. 

815 15th Street, N. W. 

Washington, D. C. 

Dear Leonard: 

Pursuant to conversation had with you by telephone, I 
am herewith enclosing copy of praecipe for our appearance 
entered in the case of Keith vs. Richards, law no 90467. 
Also, I wish to confirm the understanding had with you that 
we are to have additional time for the entering of appear¬ 
ance in the case of Ellen Hepburn, executrix, vs. Catherine 
Richards, law no. 90458, for the reason that we wish to 
confer with Miss Richards before taking any action. 

I assure you that we will not purposefully delay the filing 
of pleadings in these cases. 


Enel. 


Yours verv trulv, 

(Sgnd.) BENJ. L. TEPPER. 


Exhibit C 


7 7 


31 Telephone District 3483 

Law' Offices of 
LEONARD J. GANSE 
815 Fifteenth Street, N. W. 

Washington, D. C. 

Carl F. Bauersfeld 


September 3, 1938 

Benjamin L. Tepper, Esq. 

Munsey Building 
Washington, D. C. 


2S ELLEN HEPBURN ET AL. VS. PENNSYLVANIA INDEM. COUP. 


Re: Ellen Hepburn, Executrix, etc., v. 
Catherine D. Richards, Law No. 


90458. 


Dear Ben: 

We acknowledge receipt of your letter of September 2, 
1938, enclosing copy of praecipe entering your appearance 
in the case of Marv L. Keith v. Catherine D. Richards, Law 
No. 90467. 

We confirm our agreement with you that your office may 
have additional time for entering appearance in the case of 
Ellen Hepburn, Executrix, v. Catherine D. Richards, Law 
No. 90458. You have our assurance that we will take no 
proceedings in the case until we have heard from you. 


LJG :dms 


32 


i 


Very truly yours, 

(Sgnd.) LEONARD J. GANSE 

“Exhibit D” 

CHARLES S. BAKER 
Munsey Building 
Washington 


Benjamin L. Tepper 

Robert H. Marquis Metropolitan 0017-0018 

September 21, 1938 

Mr. Leonard J. Ganse 
Bowen Building 
815 15th Street, N. W. 

Washington, D. C. 


Re: Keith v. Richards, Law No. 90467; and 
Hepburn, Executrix v. Richards, Law No. 
90458 


My dear Mr. Ganse: 

My client, the Pennsylvania Indemnity Corporation, 
which has insurance on the car of Miss Ellen Richards, is as 
you know defending Miss Catherine D. Richards in the first 
of the above two cases. Question has arisen as to whether 
the i Pennsylvania Indemnity Corporation should defend 
Miss Richards in connection with the second suit. 
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Under the policy, the Company disclaims any liability 
for the accident but is willing to have me defend for Miss 
Richards provided all rights under the policy are reserved. 

Miss Richards has alreadv indicated a willingness and 
desire to have me proceed with the defense of the action, 
and I have written her that the Company will permit me to 
do so provided it is understood that in so doing the company 
does not waive any provisions of the policy but as a matter 
of fact denies that the accident was covered by its policy 
and, because of that fact, the Company disclaims any lia¬ 
bility for the accident. 

Unless, therefore, I have some word indicating a change 
of mind on the part of Miss Richards in the next forty-eight 
hours, we shall proceed with the defense of both of the 
above cases. 

Thanking you for your courtesy, I am 


Yours very truly, 


(Sgnd.) CHAS. S. BAKER. 

“Exhibit E” 
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Telephone District 3483 


Law Offices of 
LEONARD J. GANSE 
Slo Fifteenth Street, N. W. 
Washington, D. C. 


Carl F. Bauersfeld 

Charles S. Baker, Esq. 
Munsey Building 
Washington, D. C. 


September 28, 1938 


Re: Mary L. Keith v. Catherine D. Richards, 
Law No. 90467. 

Ellen Hepburn, Executrix, v. Catherine 
D. Richards, Law No. 90458. 


Dear Sir: 

We are today in receipt of motion filed by you for bill of 
particulars in the case entitled “Mary L. Keith v. Cathe¬ 
rine D. Richards, Law No. 90467.” We assume this motion 
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has been or will be promptly filed ami calendared for hear¬ 
ing. At the request of Mr. Benjamin Tepper of your office 
made on September 2, 1938, we extended time for appear¬ 
ance and pleading therein. In Mr. Tepper’s letter of Sep¬ 
tember 2, 1938, we were advised by the last paragraph 
thereof that your office “will not purposely delay the filing 
of pleadings in these cases.” 

The motion which we have now received does not disclose 
anything on its face which required an extension of time, 
and does not in our opinion merit the delay which was re¬ 
quested and granted. 

You are hereby further advised that in default of ap¬ 
pearance by your office, or other appropriate proceedings, 
in the case entitled “Ellen Hepburn, Executrix, v. Cathe¬ 
rine 1). Richards, Law Xo. 90458,” on or before Thursday, 
September 29, 1938, we shall take judgment for failure of 
the defendant to appear therein. 

Verv trulv vours, 

(Sgnd.) LEONARD J. GANSE 

LJG :dms 

Registered, Return Receipt Requested 

“Exhibit F” 

34 CHARLES S. BAKER 

Munsey Building 
Washington 

Benjamin L. Tepper 

Robert Ii. Marquis Metropolitan 0017-0018 

September 29, 1938 

Leonard J. Ganse, Esq. 

Bowen Building 
815 15th Street, N. W. 

Washington, D. C. 

Re: Hepburn . Adw. v. Richards and Keith 
v. Richards 

Dear Mr. Ganse: 

I am sure it is needless for me to repeat what I said to 
you on the phone Tuesday. Apparently, however, I did not 
make myself clear. 
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When the Declarations in the above two cases were sent 
to me, I recognized the fact that the policy does not cover 
claims made by an assured or the representative of an as¬ 
sured for injuries or death to the assured. 

We, therefore, asked your indulgence for a reasonable 
period of time until we could straighten the matter out 
with Miss Catherine D. Richards, who was driving the car 
at the time of the accident for Miss Ellen Hepburn, our 
assured. 

I talked with Miss Richards and explained the situation 
to her some days ago. I suggested, as you would have done, 
that she sign a letter which recited the fact that the Com¬ 
pany, in voluntarily defending her in the Hepburn case, was 
not thereby waiving the existing provisions of its policy. 
We did not, as you inferred on the telephone, suggest that 
she waive anything whatever. I did not know until that 
time that she had an attorney who was advising her or that 
you and her attorney, Mr. Eppcrly, had been discussing the 
situation. If I had known about this sooner, I could have 
discussed the matter with my client and reached a conclu¬ 
sion before this. 

Not knowing of these facts, until you told me, I have, as 
you know, written Miss Richards asking her to let me know 
whether she desires me to represent her in the matter. I 
naturally do not feel that I want to enter an appearance in 
a case where there is any doubt about the wishes of the 
client. 

35 I cannot blame you for trying to “force my hand” 
because you asked me frankly if Miss Richards had 
signed a non-waiver agreement and I told you she had not. 
We, therefore, felt that if we act on her oral statement to 
me that she would like to have me defend both cases, there 
may be room to claim that we are liable for any judgment 
even though the policy does not cover the situation here. I 
know you do not want to take advantage of a situation such 
as this where I should feel personally responsible for a 
mistaken move. 

I, therefore, ask you again as I did on the phone, to 
kindly allow the Hepburn case to stand “as is” without at¬ 
tempting to take a default judgment, even though I do not 
rush to Court in the three hours in which you give me to 
do so. 
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Tf vou will kindlv let this matter stand until Mondav, this 
will give me an opportunity to hear from Miss Richards 
and 1 shall on Mondav let vou know definitelv whether we 

V % *r 

arc or are not going to represent her. 

1 I may say finally that I was in Court this morning and 
received your letter upon my return to the office at one 
o’clock. Thus, your suggestion that we must proceed to¬ 
day, allows me just three hours. 

I am sending this letter to vou special delivery so that 
you will receive it immediately, and shall appreciate the 
favor of a reply. 

Yours verv trulv, 

*> * * 

36 Order 

Filed October 24 1938 

# # * 

Upon consideration of the motion of defendants Leonard 
J. Ganse and Carl F. Bauersfeld to dismiss the bill of com¬ 
plaint as to said defendants, it is by the Court this 24th day 
of October, 1938, 

Ordered that said motion be, and the same hereby is, 
sustained, and said bill of complaint is dismissed as to de¬ 
fendants Leonard J. Ganse and Carl F. Bauersfeld, and 
said defendants are hereby dismissed as parties defendant 
herein. 

0. R. LUHRING 
Justice 

37 Answer of Defendant Catherine D. Richards, 

to Company, Complaint. 

Filed October 26 1938 

*• # * 

First Defense 

This Court is without jurisdiction to entertain this suit 
under the Declaratory Judgment Act (Act of Congress, 
June 14, 1934, c. 512, 48 Stat. 955, as amended; U. S. C. A., 
Tit. 28, $400), in the absence of affirmative allegations on 
the face of said complaint showing diversity of citizenship 
Or other grounds of jurisdiction over the subject matter, 
and venue, in this, a federal district court, as required by 
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Judicial Code §24 (U. S. C. A., Tit. 28, §41) and Judicial 
Code §51 (U. S. C. A., Tit. 28, §112). 

Second Defense 

1. Defendant Catherine D. Richards, denies the juris¬ 
diction of the Court as alleged in paragraph 1 of the com¬ 
plaint. 

2. She admits the allegations contained in paragraph 2, 
3, 4, and 5 of the complaint. 

3. She admits that on April 22, 1936, plaintiff issued 
a certain automobile liability insurance. Policy No. PC- 
18551, to Ellen Richards, since deceased, as is alleged in 
paragraph 6 of the complaint, but denies that said policy 
was an indemnity policy as in paragraph 6 alleged. 

4. She admits that said policy No. PC-18551 contains the 
provisions as set forth in paragraph 7 of the complaint, 
but denies that said provisions are the only pertinent, or 
the full and complete, provisions of said policy as is therein 

alleged. 

38 5. She admits that an action entitled “Ellen Hep¬ 

burn, Executrix of the Estate of Ellen Richards, de¬ 
ceased, Plaintiff, v. Catherine D. Richards, Defendant, Law 
No. 90458, was heretofore brought in this Court, but states 
that it has already gone to judgment by default, October 
3,1938. 

6. She admits the allegations contained in paragraph 9 
of complaint. 

7. She believes that the plaintiff is obligated by virtue of 
the provisions of the policy to defend her. 

8. She denies the allegations of paragraph 11 of the com¬ 
plaint and she further states that she notified plaintiff, 
Pennsylvania Indemnity Corporation, through its counsel, 
that it was the obligation and duty of said Corporation, to 
insure and defend her in said action, Law No. 90458, under 
and in compliance with the terms and provisions of said 
policy, and that she informed them that she was advised 
she was covered, and that she was taking no steps to de¬ 
fend the case and that she left the matter as to whether 
thev would defend or not with them. 

9. She denies the allegation of paragraph 12 and 13 of 
the complaint. 
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10. She admits that she had been advising with personal 
counsel after a non-waiver agreement was prepared by 
counsel for the plaintiff and upon her own counsel’s ad¬ 
vice she advised the plaintiff of her feelings by telephone, 
then a letter and last by her personal counsel’s letter which 
is already a part of this record. 

11. She has no personal knowledge of the statement made 
in paragraph 15 of the complaint and therefor she can not 
admit or deny. 

Third Defense 

Defendant Catherine D. Richards, for further defense 
herein, says that plaintiff Pennsylvania Indemnity 
39 Corporation ought not to maintain its said com¬ 
plaint for, and this Court should not grant, declara¬ 
tory and injunctive relief herein, because: 

1. Said action, entitled “Ellen Hepburn, Executrix, etc., 
Plaintiff, v. Catherine D. Richards, Defendant, Law No. 
90458, was served on Catherine D. Richards, and she took 
the papers to the District Claim Agent for the Pennsyl¬ 
vania Indemnity Corporation, Mr. M. Hamilton Osborne, 
which was acknowledged by a letter from Mr. Osborne, on 
September 8, 1938, copy of which is hereto annexed marked 
“Exhibit A’’. 

2. She went to Mr. Baker’s office, attorney for plaintiff, 
on September 10, at his request and was told that the policy 
exempts coverage in a suit of this kind and he suggested 
and prepared a non-waiver for her to sign, and upon her 
signing it he suggested that maybe the Company would 
allow him to represent her in this case without any charge 
for attorney’s fees; she was requested to sign it and re¬ 
turn it back bv the 13th at the latest. She further states 
that on the 13th in response to a telephone call at her of- 
ijce from Mr. Baker, that she told him that she was not 
going to sign the non-waiver agreement, because she felt 
that she was covered by the policy and that she was taking 
no steps to defend the case and that she left the matter as 
to whether they would defend her or not with them. An¬ 
nexed hereto and marked “Exhibit B’’, is a copy of the 
non-waiver agreement. 

3. She states that on September 27, when she went home 
that she found a registered letter from Mr. Baker, along 
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with a copy of a letter addressed to Mr. Ganse, both letters 
having a date of September 21, but showing a register 
stamp date of September 26, A copy of the letter is an¬ 
nexed hereto and marked “Exhibit C”. 

4. The defendant, Catherine D. Richards, under date of 
September 29, delivered through her attorney, Roy G. Ep- 
perlv, on the afternoon of September 29, a letter bearing 

same date, reiterating her position. A copy of this 
40 letter is annexed hereto and marked “Exhibit D”, 
but not with standing the above letter, the defendant 
received a letter from Mr. Baker, dated September 29, and 
post marked 7 P. M., September 29, wherein, Mr. Baker, 
again asks for defmate word as to her wishes, and he in¬ 
closes a copy of a letter he received from Mr. Ganse, dated 
September 28, and a copy of his reply to Mr. Ganse, under 
date of September 29. A copy of the letter from Mr. Baker 
is annexed hereto and marked “Exhibit E’’. In Mr. 
Baker’s letter to Mr. Ganse, (copies of all letters between 
Mr. Baker and Mr. Ganse are exhibits of the other de¬ 
fendant and are referred to in this answer) the defendant, 
Catherine D. Richards is reported to have made an oral 
statement to Mr. Baker, “she would like to have me de¬ 
fend both cases”; this the defendant denies and states that 
after she left Mr. Baker’s office with the non-waiver agree¬ 
ment and in response to Mr. Baker’s telephone call to her 
on the 13th, she stated she felt that she was covered by the 
policy, that she would not sign the non-waiver agreement 
and that she was taking no steps to defend, but left the 
matter with Mr. Baker and the Company. 

5. The defendant further states that in response to Mr. 
Baker’s letter of September 29, her attorney answered this 
letter and it is already a part of the plaintiff’s record. 

6. The defendant states that on October 4, she received 
another registered letter from Mr. Baker, inclosing a car¬ 
bon copy of a letter sent to her attorney along with the 
Declaration. A Copy of this letter is annexed hereto and 
marked “Exhibit F” and the letter to her attorney is 
annexed hereto and marked “Exhibit G”. 

7. The defendant, Catherine D. Richards, states further, 
that on Monday October 3, 193S at 10:00 o’clock A. M., a 
default judgment was taken against her. That said com¬ 
plaint for declaratory relief and judgment herein was not 
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filed until later that day as per Mr. Baker’s letter to her 
which is “Exhibit G” and annexed hereto, the letter 
41 having been sent to her personal counsel. 

8. This defendant, Catherine D. Richards, further 
says that by reason of the premises: 

a. Pennsylvania Indemnity Corporation is wholly with¬ 
out any claim or right, at law or in Equity, to declaratory 
or injunctive relief herein. 

b. Pennsylvania Indemnity Corporation through its 
counsel was given prompt notice as to defendant, Catherine 
D. Richards’ feelings in said matter and said judgment by 
default resulted from inexcusable laches, neglect, and fail¬ 
ure, of Pennsylvania Indemnity Corporation and its coun¬ 
sel, to appear in said action, or to institute other proceed¬ 
ings appropriate to the facts and circumstances. 

i WHEREFORE, this defendant says that the complaint 
Ishould be dismissed as against her herein, with an allow¬ 
ance to her of her costs and a reasonable attorney’s fee in 
this behalf incurred. 

I CATHERINE D. RICHARDS 

ROY G. EPPERLEY, 

Attorney for Defendant , Catherine D. Richards. 

District of Columbia, ss : 

Catherine D. Richards, being duly sworn according to 
law, on oath deposes and says: 

That she is one of the defendants named herein, that 
she has read the foregoing Answer to Complaint by her 
subscribed and knows the contents thereof: that the mat¬ 
ters and things therein stated as of her own personal 
knowledge are true, and those stated as upon information 
and belief she believes to be true. 

! CATHERINE D. RICHARDS 

Subscribed and sworn to before me this 25th day of 
October, A. D. 1938. 

MARTHA F. FANSLER 
(Seal) Notary Public, 

I in and for the D. C. 
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42 Pennsylvania Indemnity Corporation 

Pennsylvania Indemnity Fire Corporation 


Philadelphia 

Participating Stock Insurance 
Washington District Claim Department 


304 Hill 

Advisory Board 
Albert E. Snowman 
Robert S. Woodeard, Jr. 
Charles C. Wriggins 


Francis Chapman 
General Counsel 
M. Hamilton Osborne, 
Claims Manager 


Building- 

Waiter Moses, President 
John A. Slemons, V. Pres. 
J. H. R. Roberts, V. Pres. 
William M. Dobson, V. Pres. 
Williard M. Rice, Treas. 
Lewis M. Cutter, Secretary 
In reply refer to 
394-520 
8-21-36 


8th Stepteinber 
1938 


Miss Catherine D. Richards, 

1610 Webster Street, N. W., 

Washington, D. C. 

Dear Miss Richards: 

We acknowledge receipt of Summons in the cases of 
Mary L. Keith vs. Catherine D. Richards and Ellen Hep¬ 
burn Executrix of the Estate of Ellen Richards, deceased 
vs. Catherine D. Richards. These suits have been referred 
to Mr. Charles S. Baker, Attorney for Pennsylvania In¬ 
demnity Corporation, who will arrange to represent you. 

We therefore suggest that you communicate with Mr. 
Baker upon notice from him and upon his request and give 
him you cooperation in promptly handling the suits filed 
against you. 

Yours very truly, 

(signed) M. Hamilton Osborne. 

M. HAMILTON OSBORNE, 
MHO/eu District Claims Mgr. 
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43 September 10, 1938 

Pennsylvania Indemnity Corporation 
Hill Building 
Washington, D. C. 

Attention: Mr. Osborne 

Re: Ellen Hepburn, Executrix of the Estate of Ellen 
Richards v. Catherine D. Richards and Mary L. Keith 
v. Catherine D. Richards 

Gentlemen: 

I have discussed the above two matters with your at¬ 
torney, Mr. Charles S. Baker. He has explained to me 
the situation with reference to the case of Ellen Hepburn, 
Executrix, and has pointed out the fact that the policy ex¬ 
empts coverage in a suit of this kind. 

He has indicated, however that he thinks the Pennsyl¬ 
vania Indemnity Corporation would be willing to have him 
represent me in this case, as well as in the suit of Mary 
L. Keith, provided I am willing to waive any claim which 
i I might allegedly have against the Pennsylvania Indem¬ 
nity Corporation by virtue of such representation in con- 
i nection with the suit of Ellen Hepburn, Executrix. 

It is my understanding that the policy provides cover¬ 
age in connection with the suit of Mary L. Keith, and it 
is my desire to have Mr. Baker represent me in both of 
, these cases and I desire to state that if you will have Mr. 
Baker represent me in both, I will not attempt to build any 
inference because of that fact that the Pennsylvania In¬ 
demnity Corporation is responsible in any way for what 
i may eventualize in the suit of Ellen Hepburn, Executrix. 

In other words, it is expressly understood and agreed 
that in the event the Company will authorize Mr. Baker to 
I represent me in the case of Ellen Hepburn, Executrix, as 
well as in the other case, such action and representation 
i will be in no wise constued by me at any time as a waiver of 
the provisions of said policy. 

It is mv understanding that the time has run out for 
filing the necessary Pleas in both cases and, therefor, 
shall appreciate having this attended to immediately. 
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It is likewise my understanding that no costs of fees 
for representing me in either of these cases will be charged 
against me personally. 

Very truly yours, 

“Exhibit C’ r 

44 Charles S. Baker 

Munsev Building 
Washington 

Benjamin L. Tepper 

Robert H. Marquis Metropolitan 0017-0018 

September 21, 1938 

Miss Catherine D. Richards 
1229 Massachusetts Avenue, S. E. 

Washington, D. C. 

Re:: Ellen Hepburn, Executrix v. Catherine D. Richards 

At Law No. 90458 
My dear Miss Richards: 

I have communicated with the Company concerning the 
above case, which I have discussed with you and with Mr. 
Richards on numerous occasions. 

Wherever possible the Company tries to assist a policy 
holder even though he may not have coverage under the 
terms of the policy in a given instance. In this instance, 
therefor, I knew the Company would want me to do any¬ 
thing within reason to aid or assist you. 

Nevertheless, as I explained to you and your father in 
the office and over the telephone on several occasions since 
that time, I do not feel that we could go ahead with the 
above case without fully informing you that the policy 
does not cover claims arising out of injury or death to 
the insured. 

Normally, the best method of handling the situation 
would be to have you sign what is called a non-waiver 
agreement. As I explained to you, a non-waiver agree¬ 
ment merely asserts the fact that neither you nor the Com¬ 
pany is waiving any of the provisions of the policy in ques¬ 
tion. This is done because the mere fact that I am rep¬ 
resenting you in handling the trial of the case might be 
construed as indicating the fact that such a waiver of some 
provision or provisions have been tacitly agreed to. 
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When I contacted the Company and explained to them 
the fact that you wa ted mo to urdtrtaKc the defense o r 
both cases but that you hesitated to sign any cgreement 
which might contain some feature not fully appre- 
45 dated by you, they suggested that I let you know that 
it is agreeable that I defend the above case along 
with the suit brought by Mary L. Keith, provided I make 
clear to you that in so doing the Company is not modify¬ 
ing or altering in any cay the terms and provisions of the 
policy. 

If as I understand, this arrangement is perfectly agree¬ 
able to you, I shall at one file the necessary papers in 
both of these cases. If, on the other hand, you prefer to 
have some one else represent you in the suit brought by 
Miss Hepburn as Executrix, please phone me as soon as 
you receive this letter and 1 shall be only to happy to co¬ 
operate with any attorney you may select. 

With kind regards, I am 

Very truly yours, 

(Signed) CHARLES S. BAKER 

P. S. I am writing Mr. Ganse also with reference to this 
case, stating that the Company disclaims liability in that 
the policy does not cover the accident to Miss Ellen Rich¬ 
ards. On Second thought, I shall enclose a copy of the 
letter to him. 

May I suggest that if you prefer to have some one else 
represent you, please do not hesitate to say so. My only 
request is that you let me know immediately because our 
several talks over the telephone have consumed some time. 

C. S. B. 

“Exhibit B” 

September 29, 1938 

Charles S. Baker 
Munsey Building, 

Washington, D. C. 

Re: Ellen Hepburn, Executrix v. Catherine D. 

Richards at Law No. 90458 

Dear Mr. Baker: 

This is to advise you again that I feel I am covered by 
the policy, and that I am taking no steps to defend the 
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above mentioned case. I leave the matter as to whether 
you will defend me, with yon and the Company. 

Therefore, I again refuse to sign the letter which you 
prepared for me under date of September 10, 1938. 

This will acknowledge your letter of September 21, re¬ 
ceived by registered mail on the 27th and a copy of your 
letter, same date, sent to Mr. Ganse, wherein you stated 
that unless you heard from me within 48 hours, you would 
proceed with the defense of both of the cases. Again I 
say, I leave the matter up to you, because I believe I am 
covered by the policy. 

Very truly yours, 

(Signed) CATHERINE D. RICHARDS 

1229 Massachusetts Avenue, S. E. 

'Washington, D. C. 

“Exhibit E” 

47 Charles S. Baker 

Munsey Building 
Washington 

Benjamin L. Teppcr 

bert H. Marquis Metropolitan 0017-0018 

September 29, 1938 

Miss Catherine D. Richards 
1229 Massachusetts Avenue, S. E. 

Washington, D. C. 

Re: Ellen Hepburn, Executrix v. Catherine D. Rich¬ 
ards, At Law No. 9045S and Mary L. Keith v. Cather¬ 
ine D. Richards, Law No. 90467 

My dear Miss Richards: 

I am sure you wish to be fair with me and with the Com¬ 
pany in connection with the above two cases. 

I tried to explain to you in great detail the unusual posi¬ 
tion in which we find ourselves in connection with the first 
suit above referred to. 

Having no final word from you, except the statement that 
you wish me to represent you, I wrote you the letter of 
September 21st. 
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Mr. Cause seems to dislike the idea of allowing any more 
time and has written me under date of September 28th, as 
you will see by the enclosed copy. 

Will you please, therefore, let me have some definite 
Word as to your wishes by return mail ! 

In the event you do desire some one else to represent 
you, they should immediately enter an appearance in order 
not to delay Mr. Ganse. 

Thanking you, 1 am 

Yours, very truly, 

(sign) CHARLES S. BAKER 


Enel. 

P. S. (in ink) I am likewise inclosing copy of my letter to 
Mr. Ganse. 

C. S. B. 

“Exhibit F” 

48 Charles 8. Baker 

Munsev Building 
Washington 

Benjamin L. Tepper 
L. G. Anderson 

Wm. H. Wiegering Metropolitan 0017-0018 

Miss Catherine D. Richards 
1220 Massachusetts Avenue, S. E. 

Washington, D. C. 

Mv dear Miss Richards: 

I had this morning from your attorney, Mr. Roy G. Ep- 
perley, a letter dated October 1, of which you undoubtedly 
have a copy. 

T have just answered his letter as you will see by the en¬ 
closed carbon. 

As I said to him therein, I am returning to you the Dec¬ 
laration filed in the case of Ellen Hepburn, Executrix v. 
vourself, Law No. 9045S. 
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I suggest you take the Declaration to Mr. Epperley and 
follow his advice from this point on. 

Thanking you, I am 


Ends. 


Yours verv truly, 

» ii 7 

(signed) CHARLES S. BAKER 
"Exhibit G” 


49 Charles S. Baker 

Munsev Building 
Washington 

Benjamin L. Tepper 
L. G. Anderson 

W m. H. Wiegering Metropolitan 0017-0018 

Roy G. Epperley, Esq. 

Woodward Building, 

Washington, D. C. 


Re: Ellen Hepburn, Executrix v. Catherine D. Rich¬ 
ards, Law No. 90458 


Dear Mr. Epperley: 

This morning I received your letter of October 1st, which 
removed the last hope that we might be able to develope 
the situation on a “non-waiver” basis, which I honestly 
believe is the fair and the impartial basis for all concerned. 

In view of the developments, I hastily drafted a Com¬ 
plaint setting out these facts and asking for a Declaratory 
Judgment so that we might all know just what our posi¬ 
tion is. 

When Mr. Tepper went to Court, however, he found that 
Mr. Ganse had already asked for judgment by default, much 
to my surprise. 

On behalf of Miss Richards you state that she is taking 
no steps to defend the case. This is what I understood 
from her and her father. 

It seems to me a mistake, but, of course, you, as her 
personal attorney, are the one'to decide that question. 

In view of the situation, I am returning to her the Dec¬ 
laration which was filed in the above cause, with the re- 
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quest that she advise with you concerning the proper dis¬ 
position of the ease. 

Very trulv vours. 

(signed) CHARLES S. BAKER 

50 Motion for .Judgment for Plaintiff Under the 

Pleadings 

Filed November 14, 1938. 

* * * 

Now conies the plaintiff in the above cause and moves 
for judgment in its favor pursuant to Section (c) of Rule 
12 and to Section (a) of Rule 56 of the Federal Rules of 
Civil Procedure. 

("HAS. S. BAKER 
i BENJ. L. TEPPER 

j 

Attorneys for Plaintiff 

51 Cross-Motion of Defendant Ellen Ilepbvrn, Execu¬ 
trix. ete., for .Judgment in Iler Favor Upon the 
Pleadings Herein. 

Filed November 22 1938 

# • # 

Conies now defendant Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, deceased, by her attorneys, and 
moves the Court to enter a judgment in her favor herein, 
as provided by Rule 12(c) and Rule 56 of the Federal Rules 
of Civil Procedure, because the pleadings herein are closed; 
and because the complaint and answers thereto are all duly 
verified, and show on their face that there is no genuine 
issue as to any material fact, and that this defendant is 
entitled to a judgment as a matter of law. 

Ij^or grounds of this motion, this defendant says: 

1. That this Court is without jurisdiction to entertain 
this suit under the Federal Declaratory Judgment Act, in 
the absence of affirmative allegations on the face of the 
complaint showing diversity of citizenship or other grounds 
of federal jurisdiction over the subject matter, and venue, 
as required by Judicial Code $24 (U. S. C. A., Tit. 2S, $41) 
and Judicial Code $51 (U. S. C. A., Tit. 28, $112). 
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2. That this Court is without jurisdiction to entertain 
this suit or grant declaratory relief to plaintiff Pennsyl¬ 
vania Indemnity Corporation herein, and there is no exist¬ 
ing controversy of which this Court can take cognizance, 

because the complaint and answers show that plain- 

52 tiff has heretofore unqualifiedly denied its liability 
under the automobile insurance policy, and has un¬ 
qualifiedly denied any obligation to appear on behalf of, or 
defend, Catherine 1). Richards in the action entitled “Ellen 
Hepburn, Executrix of the Estate of Ellen Richards, De¬ 
ceased, Plaintiff, v. Catherine D. Richards, Defendant, Law 
No. 90458.” 

3. That this Court is without jurisdiction to entertain this 
suit because the case is moot, and there is no pending case 
or controversy of which this Court can take cognizance, 
inasmuch as said case entitled “Ellen Hepburn, Executrix, 
etc., Plaintiff, v. Catherine D. Richards, Defendant, Law 
No. 90458,” has terminated in a judgment by default. 

4. That is Court cannot grant declaratary relief to plain¬ 
tiff Pennsylvania Indemnity Corporation herein, because 
the pleadings show that said corporation, and its attorneys, 
were guilty of inexcusable laches and neglect, in failing to 
appear in and defend said case entitled “Ellen Hepburn, 
Executrix, etc., Plaintiff, v. Catherine D. Richards, Defen¬ 
dant, Law No. 90458,” within the extensions of time allowed 
by counsel for this defendant therefor; and in permitting 
said case to go to judgment by default. 

5. That this Court cannot grant declaratory relief to 
plaintiff Pennsylvania Indemnity Corporation herein, be¬ 
cause the automobile insurance policy issued by said Cor¬ 
poration expressly provided omnibus coverage to all per¬ 
sons operating the insured automobile with the consent of 
the Named Insured. 

6. That this Court cannot grant declaratory relief to 
plaintiff Pennsylvania Indemnity Corporation herein, be¬ 
cause the coverage under said automobile insurance policy 
was expressly broadened, by the Statutory Compliance 
clause, and the Financial Responsibility Law clause, to in¬ 
clude all persons operating the insured automobile with 

the consent of the Named Insured. 

53 7. That this Court ought not to grant delclai-atory 
relief to plaintiff Pennsylvania Indemnity Corpora- 
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tion herein, because said plaintiff may raise its asserted 
non-liability in defense to an action brought against said 
Corporation upon said automobile insurance policy. 

i LEONARD J. GAXSE 

CARL F. BAUERSFELD 
Attorneys for Defendant Ellen 
Hepburn, Executrix, etc. 

54 Cross-Motion of Defendant Catherine D. Richards 
For Judgment in Her Favor Upon the Pleadings 
Herein. 

Filed December 1, 1938 
* # # 

Comes now defendant Catherine D. Richards, bv her at- 
torney, and moves the Court to enter judgment in her favor 
herein, as provided by Rule 12-c and Rule 56 of the Fed¬ 
eral Rules of Civil Procedure, because the pleadings herein 
are closed; and because the complaint and answers thereto 
are all duly verified, and show on their face that there is 
no genuine issue as to any material fact, and that this de¬ 
fendant is entitled to a judgment as a matter of law. 
i For grounds of this motion, this defendant says: 
i 1. That this Court is without jurisdiction to entertain this 
.^uit under the Federal Declaratory Judgment Act, in the 
absence of affirmative allegations on the face of the com¬ 
plaint showing diversity of citizenship or other grounds 
of federal jurisdiction over the subject matter, and venue, 
as required by Judicial Code $24 and $51. 

2. That this Court is without jurisdiction to entertain this 
suit or grant declaratory relief to plaintiff Pennsylvania 
Indemnity Corporation herein, and there is no existing con¬ 
troversy of which this Court can take cognizance, because 
the complaint and answers show that plaintiff has hereto¬ 
fore unqualifiedly denied any obligation to appear on be¬ 
half of, or defend, Catherine D. Richards in the action en¬ 
titled “Ellen Hepburn, Executrix of the Estate of Ellen 
Richards, Deceased, Plaintiff, v. Catherine D. Richards, 
Defendant, Law No. 90458.” 

3. That this Court is without jurisdiction to entertain this 

suit because the case is moot, and there is no pend- 

55 ing case or controversy of which this Court can take 
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cognizance, inasmuch as said case has terminated in a judg¬ 
ment by default. 

4. That this Court ought not to grant declaratory relief 
to Plaintiff, because said Plaintiff may raise its asserted 
11011 -liability in defense to an action if brought against said 
Plaintiff on account of automobile insurance policy. 

ROY G. EPPERLEY 
Attorney for Defendant 
Catherine D. Richards. 


Memorandum of Court 

Filed February 6-1939 

* * « 

2/6/39 The motion of the plaintiff for judgment pur¬ 
suant to Rules 12 (c) and 56 (a) of the Federal Rules of 
Civil Procedure is sustained, and judgment declaring the 
rights and other legal relations of the plaintiff under and 
by virtue of an insurance contract entered into with the 
decedent of the defendant, Ellen Hepburn, executrix, will 
be entered to the effect that the plaintiff is not required to 
defend the case of Ellen Hepburn, executrix, vs. Catherine 
D. Richards, Law Xo. 90,458, pending in this court nor to 
pay or otherwise satisfy any judgment that may be 
awarded therein against the defendant, Catherine D. Rich¬ 
ards. 

Counsel will submit proper form of judgment for sig¬ 
nature. 

Cross motion of defendants overruled. 

0 R LUHRING 
Justice . 


56 Final Judgment 

Filed February 9 1939 
* * • 

Upon consideration of the Complaint for Declaratory 
Judgment and Injunction filed by plaintiff Pennsylvania 
Indemnity Corporation herein, the Answer of Defendant 
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Ellen Hepburn, Executrix of the Estate of Ellen Richards, 
Deceased, the Answer of Defendant Catherine D. Richards 
To Said Complaint, the Motion of Plaintiff for Judgment 
Under the Pleadings, the Cross-Motion of Defendant Ellen 
Hepburn, Executrix, Etc., For Judgment in Her Favor 
Upon the Pleadings Herein, and the Cross-Motion of De¬ 
fendant Catherine D. Richards For Judgment in Her Favor 
Upon the Pleadings Herein, and the case having been 
oi*allv argued and memoranda of points and authorities 
submitted, and upon consideration by the Court, it is by 
the Court this 9" dav of Februarv, 1939, 

ADJUDGED, ORDERED and DECREED that the mo¬ 
tion of plaintiff, Pennsylvania Indemnity Corporation, for 
judgment pursuant to Rules 12(c) and 56(a) of the Fed¬ 
eral Rules of Civil Procedure be, and the same hereby is, 
sustained: and it is bv the Court further 
ADJUDGED, ORDERED and DECREED that the plain¬ 
tiff, Pennsylvania Indemnity Corporation, a corporation, is 
not required to defend the case entitled “Ellen Hepburn, 
Executrix of the Estate of Ellen Richards, Deceased, vs. 
Catherine D. Richards, Law No. 90458” in the District 
Court of the United States for the District of Columbia, 
nor to pay or otherwise satisfy any judgment that 

57 may be awarded therein against said defendant, 
Catherine D. Richards; and it is further 

ADJUDGED, ORDERED and DECREED that the 
Cross-Motions of defendants Catherine D. Richards and 
Ellen Hepburn, Executrix of the Estate of Ellen Richards, 
deceased, be, and the same hereby are, overruled. 

O R LUHRING 
Justice 

58 Motion to Vacate Judgment for Plaintiff and to Re¬ 

hear and Grant Cross-Motion of Defendant Ellen 
Hepburn, Executrix , Etc., for Judgment Herein 
on the Pleadings. 

i Filed Februarv 14 1939 

i •' 

• • • 

Comes now defendant Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, deceased, by her attorneys, and 
moves the Court to vacate the final judgment entered here- 
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in on the 9th clay of February, 1939, and to rehear and 
grant the cross-motion of this defendant for judgment in 
her favor upon the pleadings herein. 

For grounds of this motion, this defendant says: 

1. The Court erred in holding that plaintiff Pennsylvania 
Indemnity Corporation was not required to defend the case 
entitled ‘‘Ellen Hepburn, Executrix of the Estate of Ellen 
Richards, deceased, Plaintiff v. Catherine D. Richards, De¬ 
fendant, Law No. 90,458.” 

2. The Court erred in holding that plaintiff Pennsylvania 
Indemnity Corporation is not required to pay or otherwise 
satisfy any judgment that may be awarded against Cath¬ 
erine D. Richards in said case entitled “Ellen Hepburn, Ex¬ 
ecutrix of the Estate of Ellen Richards, deceased, Plain¬ 
tiff v. Catherine D. Richards, Defendant, Law No. 90,458.” 

3. The Court erred in construing the coverage under said 
automobile liability policy to be delimited by a provision 

therein inconsistent with the Omnibus Coverage, 
59 Statutory Compliance, and Financial Responsibility 
clauses. 

4. The Court erred in construing said policy so as to 
change the terms of coverage therein from automobile lia¬ 
bility indemnity insurance. 

5. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit under the Federal De¬ 
claratory Judgment Act, in the absence of affirmative alle¬ 
gations on the face of the complaint showing diversity of 
citizenship or other grounds of federal jurisdiction over 
the subject matter, and venue, as required by Judicial Code 
§24 (U. S. C. A., Tit. 28, §41) and Judicial Code §51 (U. S. 
C. A., Tit. 28, §112). 

6. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit or grant declaratory re¬ 
lief to plaintiff Pennsylvania Indemnity Corporation here¬ 
in, and there is no existing controversy of which this Court 
can take cognizance, because the complaint and answers 
show that plaintiff has heretofore unqualifiedly denied its 
liability under the automobile insurance policy, and has 
unqualifiedly denied any obligation to appear on behalf of, 
or defend, Catherine D. Richards in the action entitled 
“Ellen Hepburn, Executrix, etc., Plaintiff, v. Catherine D. 
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ards, Deceased, Plaintiff, v. Catherine D. Richards, Defen¬ 
dant, Law Xo. 90,458.' ’ 

7. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit because the case is moot, 
land there is no pending case or controversy of which this 
Court can take cognizance, inasmuch as said case entitled 

Ellen Hepburn, Executrix, etc., Plaintiff, v. Catherine D. 
Richards, Defendant, Law Xo. 90,458,” has terminated in 
a judgment by default. 

8. The Court erred in refusing to hold that it cannot 
grant declaratory relief to plaintiff Pennsylvania Indem¬ 
nity Corporation herein, because the pleadings show 

60 that said corporation, and its attorneys, were guilty 
of inexcusable laches and neglect, in failing to ap¬ 
pear in and defend said case entitled “Ellen Hepburn, Ex¬ 
ecutrix, etc., Plaintiff, v. Catherine D. Richards, Defendant, 
Law Xo. 90,458,” within the extensions of time allowed by 
counsel for this defendant therefor; and in permitting said 
case to go to judgment by default. 

9. The Court erred in refusing to hold that it cannot 
grant declaratory relief to plaintiff Pennsylvania Indem¬ 
nity Corporation herein, because the automobile insurance 
policy issued by said Corporation expressly provided omni¬ 
bus coverage to all persons operating the insured automo¬ 
bile with the consent of the Xamcd Insured. 

i 10. The Court erred in refusing to hold that it cannot 
grant declaratory relief to plaintiff Pennsylvania Indem¬ 
nity Corporation herein, because the coverage under said 
automobile insurance policy was expressly broadened, by 
the Statutory Compliance clause, and the Financial Re¬ 
sponsibility Law clause, to include all persons operating 
the insured automobile with the consent of the Xamed In¬ 
sured. 


11. The Court erred in refusing to hold that it ought not 
to grant declaratory relief to plaintiff Pennsylvania In¬ 
demnity Corporation herein, because said plaintiff may 
raise its asserted non-liability in defense to an action 
brought against said corporation upon said automobile in¬ 


surance policy. 


LEONARD J. GAXSE 


CARL F. BAUERSFELD 


Attorneys for Defendant Ellen 
Hepburn, Executrix, etc. 
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61 Motion to Vacate Judgment for Plaintiff and to 

Rehear and Grant Cross-Motion of Catherine D. 

Richards, for Judgment Herein 

Filed February 16, 1939 

* 

Comes now defendant Catherine D. Richards, by her at¬ 
torney, and moves the Court to vacate the final judgment 
entered herein on the 9th dav of Februarv, 1939, and to 
rehear and grant the cross-motion of this defendant for 
judgment in her favor upon the pleadings herein. 

For grounds of this motion, this defendant says: 

1. The Court erred in holding that plaintiff Pennsylvania 
Indemnity Corporation was not required to defend the case 
entitled “Ellen Hepburn, Executrix of the Estate of Ellen 
Richards, deceased, Plaintiff v. Catherine D. Richards, De¬ 
fendant, Law No. 90,458.” 

2. The Court erred in holding that plaintiff Pennsylvania 
Indemnity Corporation is not required to pay or otherwise 
satisfy any judgment that may be awarded against Cath¬ 
erine D. Richards in said case. 

3. The Court erred in construing the coverage under said 
automobile liability policy to be delimited by a provision 
therein inconsistent with the Omnibus Coverage, Statutory 
Compliance, and Financial Responsibility clauses. 

4. The Court erred in construing said policy so as to 
change the terms of coverage therein from automobile lia¬ 
bility indemnity insurance. 

5. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit under the Federal De¬ 
claratory Judgment Act, in the absence of affirma- 

62 tive allegations on the face of the complaint show¬ 
ing diversity of citizenship or other grounds of Fed¬ 
eral Jurisdiction over the subject matter, and venue, as 
required bv Judicial Code §24 (U. S. C. A., Tit. 28, §41) 
and Judicial Code §51 (U. S. C. A., Tit. 28, §112). 

6. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit or grant declaratory re¬ 
lief to plaintiff Pennsylvania Indemnity Corporation here¬ 
in, and there is no existing controversy of which this Court 
can take cognizance, because the complaint and answer 
show that plaintiff has heretofore unqualifiedly denied its 
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liability under the automobile insurance policy, and has 
unqualifiedly denied any obligation to appear on behalf of, 
or defend, this defendant, Catherine D. Richards. 

7. The Court erred in refusing to hold that it is without 
jurisdiction to entertain this suit because the case is moot, 
and there is no pending case or controversy of which this 
Court can take cognizance, inasmuch as said case has ter¬ 
minated in a judgment by default. 

i 8. The Court erred in refusing to hold that it cannot 
grant declaratory relief to plaintiff Pennsylvania Indem¬ 
nity Corporation herein, because the pleadings show that 
said corporation, and its attorneys, were guilty of inexcus¬ 
able laches and neglect, in failing to appear in and defend 
said case. 

9. The Court erred in refusing to hold that it cannot 
grant declaratory relief to plaintiff Pennsylvania Indem¬ 
nity Corporation herein, because the automobile insurance 
policy issued by said Corporation expressly provided omni¬ 
bus coverage to all persons operating the insured auto¬ 
mobile with the consent of the Named Insured. 

(>3 10. The Court erred in refusing to hold that it 

cannot grant declaratory relief to plaintiff Pennsyl¬ 
vania Indemnity Corporation herein, because the coverage 
under said automobile insurance policy was expressly 
broadened, by the Statutory Compliance clause, and the 
Financial Responsibility Law clause, to include all persons 
operating the automobile with the consent of the Named 
Insured. 

11. The Court erred in refusing to hold that it ought not 
to grant declaratory relief to plaintiff Pennsylvania In¬ 
demnity Corporation herein, because said plaintiff may 
raise it asserted nonliability in defense to an action brought 
against said corporation upon said automobile insurance 
policv. 

ROY G. EPPERLEY, 

Attorney for defendant Cath¬ 
erine D. Richards. 



ELLEN HEPBURN ET AL. VS. PENNSYLVANIA INDEM. CORP. 53 


Memorandum of the Court 

Filed March 20, 1939 

• * * 

3/20/39 

Motions to vacate Judgt. for pltf and to rehear cross 
motions, overruled. 

LUHRING, J 

64 Order Overruling Motions to Vacate Final Judg¬ 

ment and to Rehear and Grant Cross-Motions of 
Defendants 

Filed March 28 1939 

• * * 

Upon consideration of the several motions of the defen¬ 
dants field herein to vacate the final judgment entered in 
favor of the plaintiff on the 9th day of February, 1939, and 
to rehear and grant the several cross-motions of defen¬ 
dants for judgment in their favor, and oral argument hav¬ 
ing been had thereon, it is by the Court this 28th day of 
March, 1939, 

ADJUDGED, ORDERED AND DECREED that said 
motions be, and the same hereby are, severally overruled. 

0. R. LUHRING 
Justice 

65 Motion to Fix Bond for Costs on Appeal 

Filed March 29 1939 

m * * 

Comes now defendant Ellen Hepburn, Executrix of the 
Estate of Ellen Richards, deceased, by her attorneys of 
record herein, and moves the Court to fix the bond for 
costs, to be filed by this defendant on her appeal to the 
United States Court of Appeals for the District of Colum¬ 
bia herein, in the amount of One Hundred Dollars ($100.00), 
with leave to this defendant to make a cash deposit of Fifty 
Dollars ($50.00) with the Clerk of this Court in lieu thereof. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant Ellen 
Hepburn , Executrix. 
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06 Order Fixing Bond for Costs on Appeal 

April 3 1939 

• * • 

Upon consideration of the motion filed by defendant 
Ellen Hepburn, Executrix of the Estate of Ellen Richards, 
Deceased, herein on the 29th day of March. 1939, to fix the 
bond for costs on appeal, it is bv the Court this 3rd dav of 
April, 1939, 

ORDERED that defendant Ellen Hepburn, Executrix of 
the Estate of Ellen Richards, Deceased, give bond for costs 
on appeal herein in the amount of One Hundred Dollars 
($ 100 . 00 ). 

O R LUHRIXG 

Justice 

67 Notice of Appeal 

\ Filed April 5 1939 

* * # 

i Notice is hereby given this 5th day of April, 1939, that 
Ellen Hepburn, Executrix of the Estate of Ellen Richards, 
Deceased, one of the defendants herein, hereby appeals to 
the United States Court of Appeals for the District of Co¬ 
lumbia from the final judgment of this Court entered in 
this action on the 9th day of February, 1939, in favor of 
Pennsylvania Indemnity Corporation, a corporation, Plain¬ 
tiff, against said Ellen Hepburn, Executrix of the Estate 
of Ellen Richards, Deceased, Defendant. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for Defendant Ellen 
Hepburn, Executrix of the 
Estate of Ellen Richards, 
Deceased. 


Memorandum 

APRIL 5-1939. 

Cost bond on Appeal ($100) with Fidelity & Deposit 
Company of Maryland as surety, approved and filed. 
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68 

Date 

1938 
Oct 3 
“ 3 


“ 15 
“ 17 

“ 24 

“ 26 

“ 27 
Nov 14 

a 22 

Dec 1 


1939 
Feb 6 
“ 9 

“ 9 

“ 14 


“ 16 


“ 17 


Docket Entries 
* # # 

Proceedings 

Deposit for costs bv—Tepper 
Complaint—Exhibit (1) filed 

Summons & Copies (4) comp, issued Served #1 
—10/5/38 #2—10/6/38 #3 & 4—10/4/38 
Rule to show cause on #3 & 4 returnable Oct. 10, 
1938 Luhring J—Ret’d Served Oct 6/38 
Notice of rule sent Baker 

Motion to dismiss complaint, Notice, P. & A. by 
Ganse, et. al—for Defts 3 & 4 
Opp. P & A to Mo. to dismiss filed 

Answer to Complaint & Exh. (6) by Ganse, et al. 

filed 

Order sustaining motion that bill of complaint be 
dismissed as to defts #3 & 4. Luhring J. No¬ 
tices (2) mailed 

Answer of deft #1 by Epperlv. Exhibits (7) 

filed 

Calendared 

Pltfs motion for judgment under the pleadings 
Notice—P & A filed 

Deft #2—Cross-motion for judgment upon the 
pleadings. Notice and Service & Points & Au¬ 
thorities filed 

Cross motion of deft #1 for judgment in her fa¬ 
vor upon pleadings Notice & Points & authori¬ 
ties filed 

Memo, Luhring J. filed 

Deposit by Tepper: 1 copy 

Judgment sustaining pltfs mo. for judgment pur¬ 
suant to rules 12 (c) & 56 (a) etc. Luhring J. 
Motion to vacate judgment & to rehear & grant 
cross motion of deft. #2 for judgment on the 
pleadings. Notice P & A filed 

Motion of deft #1 to vacate judgment and to re¬ 
hear and grant cross-motion for judgment here¬ 
in on the pleadings Notice P & A filed 

Plaintiffs points & authorities filed 
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Mch 20 Memo overruling Motions to vacate judgment & 
to re-hear cross motions Luhring J. 

“ ‘28 Order overruling motions to vacate final judg¬ 

ment and to rehear and grant cross motions of 
defts. Lullring J. 

“ 29 Motion to fix bond for costs on appeal. Notice 

filed 

Apr 3 Order fixing bond for costs on appeal $100.00 
Luhring ,J 

4 Motion of deft #1 to fix bond for costs on appeal 
—Notice filed 

! “ 5 Cost bond on appeal ($100) with Fidelity and 

Deposit Company of Maryland as surety ap¬ 
proved and filed 

“ 5 Clerks costs on appeal by Ganse 

“ 5 Notice of appeal. Copies (2) mailed to Baker & 

to Epperly 

“ 6 Order fixing bond for costs on appeal Luhring 

“ 7 Designation of record filed 

09 Designation of Record 

Filed April 7 1939 

* * # 

Now comes Ellen Hepburn, Executrix of the Estate of 

Ellen Richards, Deceased, the appellant in the above-en¬ 

titled cause and designates the parts of the record which 
She desires to have included in the transcript, said parts 
being considered sufficient for the determination of the 
questions raised on the appeal, namely: 

1. Caption. 

2. Docket entries. 

; 3. Complaint for declaratory judgment, and exhibit, 
i 4. Rule to show cause issued against Leonard J. Ganse 
and Carl F. Bauersfeld. 

5. Motion to dismiss complaint as to defendants Leonard 
J. Ganse and Carl F. Bauersfeld. 

6. Order dismissing complaint as to defendants Leonard 
J. Ganse and Carl F. Bauersfeld. 

: 7. Answer of defendant Ellen Hepburn, Executrix etc., 
to complaint, and exhibits (A, B, C, D, E, F). 

8. Answer of defendant Catherine D. Richards to com 
plaint, and exhibits (A, B, C, D, E, F, G). 
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9. Motion of plaintiff for judgment under pleadings. 

10. Cross-motion of defendant Ellen Hepburn, Execu¬ 
trix etc., for judgment upon pleadings. 

11. Cross-motion of defendant Catherine D. Richards for 
judgment upon pleadings. 

70 12. Memorandum opinion of Luhring, J., filed 

2/6/39. 

13. Final judgment, entered February 9, 1939. 

14. Motion to vacate judgment for plaintiff, and to re¬ 
hear and grant cross-motion of defendant Ellen Hepburn, 
Executrix, etc*., for judgment on pleadings. 

15. Motion to vacate judgment for plaintiff, and to re¬ 
hear and grant cross-motion of defendant Catherine D. 
Richards for judgment on pleadings. 

16. Memorandum overruling motions to vacate judgment 
for plaintiff and to rehear cross-motions, Luhring, J., 
March 20, 1939. 

17. Order overruling motions to vacate final judgment 
and to rehear and grant cross-motions of defendants, Luhr¬ 
ing, J., March 28, 1939. 

18. Motion of defendant Ellen Hepburn, Executrix, etc., 
to fix bond for costs on appeal. 

19. Order fixing bond ($100.00) to be given by defendant 
Ellen Hepburn, Executrix, etc., for costs on appeal. 

20. Notice of appeal filed by Ellen Hepburn, Executrix, 
etc. 

21. Notation of filing by Ellen Hepburn, Executrix, etc., 
of bond for costs ($100.00) on appeal. 

22. This designation. 

LEONARD J. GANSE 
CARL F. BAUERSFELD 
Attorneys for appellant Ellen 
Hepburn, Executrix of the 
Estate of Ellen Richards, 
Deceased. 

Service of copy of the foregoing designation of record is 
hereby acknowledged this 7th day of April, 1939. 

CHAS. S. BAKER 
BENJ. L. TEPPER 
ROY G EPPERLEY 
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! 71 District Court of the United States 

for the District of Columbia 


United States of America, 
District of Columbia, ss: 


I, Charles E. Stewart, Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 70, both inclusive, 
to be a true and correct transcript of the record, according 
to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 158, Civil Action, 
wherein Pennsylvania Indemnity Corporation, a body cor¬ 
porate, is Plaintiff and Catherine D. Richards, et al., are 
Defendants, as the same remains upon the files and of rec¬ 
ord in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
! name and affix the seal of said Court, at the City of Wash¬ 
ington, in said. District, this 28th day of April, 1930. 


(Seal) 1 


C. E. STEWART, 
Clerk. 


Endorsed on Cover: No. 7397. Ellen Hepburn, Execu¬ 
trix &c., Appellant, vs. Pennsylvania Indemnity Corpora¬ 
tion &c. United States Court of Appeals for the District 
of Columbia Filed May 4-1939 Joseph W. Stewart, Clerk 






